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SUMMARIES of the Deciſions in this Volume. 


It being unknown, at the judicial ſale of a houſe, that it had been inſured with the Edin- 
burgh company, and a bond granted forethe premium, the purchaſer cannot infiſt that 


— the creditors relieve him-of that bond, - 8 8 
Not competent for the court of ſeſſion to mk regulations, or enact Pan for preventing 
muirburn, 
The effect of a ſpecial diſpoſition e the whole en of the granter, "I 


An unlawful ſeizure made at ſea does not veſt the admiral with a privative juriſdiction, 

Action upon a /bel/us fams/us, as competent, prima inſtantia, before the court of ſeſſion, 

ft what time hora fides is interrupted, both with regard to the perſon who ſuffers an evic- 
tion and his tackſman, - - - 

A patron, upon the building of a new church, has a preference in the choice of his ſeat, 
though his intereſt in the pariſh was trifling, and the other heritors paid in 1 88885 
to their valuations, 


A houſe and park being let as one ſubject, and for a rent in cumulo, but the entry to the 


park at Candlemas, to the houſe at Whitſunday, the tenant muſt be warned to remove 


40 days before the Whitſunday preceding the Candlemas, - - 
A tackſman of a mill not.intitled to deduQion out of the rent for the multure of part of the 

thirled lands poſſeſſed and laid in graſs by the proprietor of a mill, - 
Inhibition does not interrupt pan In of a real right to tithes, - - 


Perſonal and real, 

The mother preferred to the cuſtody of a baſtard daughter, though paſt ſeven years of age. 
The father found liable in aliment till the child be fourteen, 

The property of the ſubje& ſold found not to be transferred, the Ls: l to have 
been made with a fraudulent intention, 

The widow of an apparent heir to an entailed eſtate, 3 to no aliment e the death 
of her huſband, - - - 

To what extent a borough liable to repair damage done to a houſe by a mob ? 

When the preſumptions of Jaw, that claims affecting the minor's eſtate were purchaſed by 
the tutor out of the minor's funds, and that a tutor or curator, ante redditas rationes in- 
tus habet, take place, - - 

The act of parliament 168 5 was found to have retroſped to entails, not only made, but com- 
pleated by infeftment, before the date of that act, and recorded in the regiſter of ſei- 
fines, - - : 

A ſum of money being allowed to a tenant for the reparation of houſes, it was found, pro- 
vided the houſes were put in a habitable condition, that the tenant was not obliged to 


account for his ditburſements, - - 
Power of kirk-ſefſions, | | - 5 
Action reſuſed uvon a bill ſubſcribed by notaries without witneſſes,. — 
A wife's intereſt in a bond when her huſband dies before thetterm of payment, 
Septennial preſcription of cautionary obligations, : - - 
Warrandice from fact and deed, - - - 


In order to ſave the jus mariti upon the diſſolution of a marriage within the year, not ſuffi- 
cient that a child be born alive, unleſs it alſo be heard to cry, - 


An action brought before the court of ſeſſion, againſt an officer of the revenue, for a treſpaſs 


cannot be ſtayed and removed into the exchequer by an injunction from that court, 
Qualified oath, - - - - 
Who entitled to call the governors of an hoſpital to an account? Whether the governors 
have power to feu out the hoſpitals lands? Whether the court of ſeſſion may eſtabliſh 


rules for the ſuture adminiſtration of the affairs of an hoſpital ? - 
A proceſs, with penal concluſions againſt a bankrupt, at the inſtance of his creditors, with- 
the concourſe of the King's Advocate, not ſuſtained, - - 


factor for an executo1 having lodged his conſtituent's money with a banker, in his own 
name, found, that after the factor's death, the money was not in bonzs of him, but be- 
longed to his conſlituent, - - 

Tacks granted by a perlon whoſe liferent-infeftment was limited to a certain 4 found 
good, notwithilanding the lands yielded a greater rent than the ſum to which the right 


was reſtricted, P - 8 
What writing ſufficient to bar the triennial preſcription ? - 
Attorney ating as a political agent, not entitled to a recompenſe for his trouble, without a 
previous barrain, - 5 


Infeftment taken « on a procuratory of reſignation which had formerly been executed, null, - 
Neceſſary to produce the grounds of debt, 2 poſſeſſion had upon an audication for 
more than forty years, BY — 
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Mandate, 58 
A verbal mandate, or i for r an * ſubject e by wit- 
neſſes, 5 — 8 
2 


Action refuſed on a bill which had lain over twenty five years, the acceptor alive, 
The acting partner of a company by a bill, under the firm of the company, for money bor- 


rowed, binds the company, - - - 63 
Interpretation of the word heirs in a ſettlement, - f 66 
Perſons carrying off a tenant's cattle while ſubject to the hypothec, not liable to che land- 

lord who had done no diligence within three months, - + 69 


The privileges of the corporation of hammermen in Stirling, found not to extend to the ex- 
cluſion of a watchmaker's working there, although he refuſed to enter a member of the 


corporation, - 5 1 5 74 
Not neceſſary to raiſe an action of removing, or uſe formal warning 195 days before the term 

of removing, from tenements within borough, 76 
In a reduction of a bond upon the firſt branch of the act 1621, ca to wc by 

parole-evidence the narrative of the bond, bearing to be for borrowed money, - 78 
An heir of entail allowed to purge an irritancy, after an action was brought by the next 

ſubſtitute in the entail for declaring the ſame, - — 79 
What proof neceſlary to eſtabliſh marriage, 81 


The act 1695 found not to apply where _ fields 3 to be divided on to 13 


acres--- A& 1661, 
Reduction of a decreet of forthcoming, 85 
A bond not having the date, place of ſigning, and e of che witneſſes filled up in 

the teſting clauſe, null, 1 the parties e the deed was — by 


them, 87 
A proprietor may build a aun killa for burning 1 on any part of his py; — 
thereby a conterminous heritor's property ſhould be hurt, 88 
Children predeceaſing their father, the proviſions made for them in the father's ſettlement | 
goes to grand-children, though heirs not mentioned, - - 90 
Action ſuſtained upon a bill which had lain over 31 years, DF - 93 
Action refuled on a bill which had lain over 39 years, - 93 
Evidence neceſſary for declaring a bankrupt, in terms of the act 1696, - 95 
Two retours of different parts of the ſame lands, prior to the 1681, amounting together to | 
40 ſhilling, ſufficient evidence of an old extent for a freehold qualification - 96 
Freeholders cannot alter the order of the roll, 97 


A diſpoſition by a bankrupt, to truſtees, for behoof of his creditors, does not prevent credi- 
tors, not acceding, from attaching their debtor's effects, by diligence, - 98 
An outgoing tenant, whoſe term of removal was Michaelmas, found not intitled to diſpoſe 
of any of the dung collected by _w, previous to the beer-ſeed time of the year of his 


removal. - - - 100 
Aliment of a widow, until the firſt terms after her huſband's death, _—_— and jointure- 
houſe, if they fall to be paid by the heir or executor, - 101 


In an action brought for payment of a debt, the defence of preſcription, founded on the ſta- 
tute of limitations, was eluded by an offer to prove a promiſe of PIs by witneſſes, 


within the years of preſcription, - - - 104 
AQ the gth of Queen Ann againſt gaming, 105 
The act the 20th of George II. with regard to aboliſhing the clauſe in n tha ters de non 

alienando fine conſenſu ſuperiorum, % 106 
Competition betwixt an arreſting creditor, who had obtained a warrant to fell the goods ar- 

reſted, and a creditor who afterwards poinded, - - 109 
In a proceſs of damages for breach of promiſe of marriage, the r of the defence was re- 

ſtricted to three years, - 110 
A deed ſigned by two notaries, but at different places, and before different a found 

not valid, nor ſupportable by a proof of homologation, - - 111 
Execution for coſts awarded by a foreign decree, - - 113 
1. Title to purſue. 2. Effect of a declarator of irritancy, — 115 
When the diviſion ought to take place in a judicial ſale of a bankrupt's eſtate, - 118 
The act 1555, with regard to warnings, does not apply to coal-works, - 121 
In reviewing the judgment of freeholders, the court of ſeſſion cannot receive evidence which 

was not produced to the freeholders, - I23 
Any private commiſſioner of ſupply may call a meeting of the commiſſioners whare there is 

no conveener, - - | - 124 
Evidence neceſſary to be bed ed by a claimant to a court of freeholders, 126 


juriſdiction of the court of ſeſſion, in judging upon the proceedings of eccleſiaſtical a; 128 


Whether one impriſoned for a _ damages, and * ex detieto, i is 1atitled to the act of 


grace? - - 129 
Whether half-pay mult be aſfgned to creditors in a cſſio bonorum, - I30 
Kees juclicata, - — - 132 
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A fhing in the river Tweed, poſſeſſed jointly by a Scots and Engliſh heritor, how far ſub- 


je& to the regulations of the act 1696, c. 33. and the cogniſance of the court of ſeſ- 


ſion? 
A right aſſigned by a wife in her marringe-contrafh, tranſmits to the huſband's nn, though 


heirs are not mentioned, | 
One cannot uſe one's property ſo as to do real 4 to that of e - 
Poſſeſſion of an uncultivated commonty to paſturage and caſting feal and divot, un a title 
of part and pertinent, infers a right of common property, 

A duty granted upon what ſold in the market place, not be eluded by ſelling elſewhere, 
Thirlage of victual in general does not comprehend — where the wy is not properly 
conſtrued for grinding it, ; 

Effect of a clauſe cum molendis et multuris in the ates of a charter end a ſubject, 
Malverſation of juſtices of peace. EY by an officer of exciſe, in virtue of their de- 


creet, 


| Juriſdition of Juſtices of peace in —_—_ props Prorogation of their jurildiQion 


Validity of a poinding, 
An adjudication ſubliſts as a ſecurity for expences, only to the amount of the bes for 


which it is led ; and, if led jointly for behoof of the executor and the — the penal - 

ties fall to be proportioned between them, - h 
Import of a clauſe in a tailzie. Preſcription, pu 
Whether preſbyteries may deſign moſs for the uſe of the nr? 


Page. 


Miniſter of a royal borough with « landward 4 not entitled to Adee of a manſe 


upon the ſtatute 1663, 


A baron feuing out his barony with baren dein powers, conveys no privilege to the vaſſal 


which is not ſpecially granted in the feu- right, 

Copartnery, if bound by a commiſſion executed after diſſolution, "BY death of one of the part- 
ners, or given by one partner while ignorant of the death of the other? - 

Powers of a ſhip-maſter, - 

An adjudication ſuſtained as a fcurity, notwithſtanding a * petitio, 

After ſummons of ranking and ſale, can a diſpoſition be — by the bankrupe i in imple- 
ment of a minute prior to it? 

Stillicide, | 

Bond of provifien containing 5 and affignees, if it falls by predeceaſe of the _ 

Thirlage acquired by preſcription, upon a grant of the mill and PRE 

Wreck and ware, | 

Acting as a commiſſioner of ſupply without a legal qualivication. Colluſive — for re- 
covering penalties, - 

Conſtruction of cruives and cruive-dykes, - R 

Annexing act. Removing. Proceſs, ws 

Sentence of depoſition of a miniſter affirmed by the «lembly, 

If the actual heir has acceſs to ſerve ? Will his deeds affect the eftate, though he be 22 
to denude ? 

A jointure provided by the actual heir in e if good againſt the eſtate? _ 

Perſonal bond before 1641, if made moveable by aſſignation or bond of corroboration aſter 
it ? --If interrupted by a proceſs on inept titles ? 

Bond cujus dies cefſit, if it falls under the jus mariti ? Principal e Ker the huſband's 
death, though intereſt current from a preceding term. Can à woman, married without 
contract, retain her tocher in lieu of her legal proviſions ? — 

Reſerved faeulties exercible on death- bed, or by teſtament, 

Coffin made by a freeman by the employment of an unfreeman, acting as an n undertaker, 

Relief betwixt heir and executor, - 

Poinding of unripe corns not compleat till they are threſhed and meaſured, 

Writ not bearing in the teſting clauſe to be ſubſcribed by the granter. Subſcribed About 
his Chriſtian name. Notorial docquets, 


Bond of annuity granted to a woman * in a ſtate af n with the „ e 


to her daughter, 6 
Bill of exchange accepted by two notaries for the party, without witneſſes, - 
What underſtood by the term heirs whatſoever 2? 
If one purchaſing cattle, bona fide, and — or ſlaughtering them before alien; 3 is liable to 
the real owner, 


If action lies at the inſtance of a foreign merchant for the price of prohibited goods ſeized 


on the paſlage ? - 
Proof of furniſhing after three years, 


If the eldeſt ſiſler is intitled to the 0 as 4 . If the younger ſiſters 


are entitled to a recompenle ? 
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| 'acit relocation of teinds, - A 8 229 
Bt Vhether perſons, at whoſe inſtance it is provided by a marriage- contract that execution 
t ſhall paſs, have a title to infift in an action, aſter the death of the huſband, for having 
1 the proviſions of the marriage-contract implemented, © | 231 
0 Rights taken in name of children, - . 236 
BY Miſſive letters not holograph, and wanting witneſſes, - 237 
| Caulio judicio [i/i et judicatuin alui, - | : 5 238 
4 n 0 , 8 liable for the debts cf the inſtitor. Preſcription of accounts, - th, 
1 ternative, where no t me is ſpeciaed, | - - 241 
ii 1 ruſt, 3% - - 242 
| Anaualrent, bow ft due bs executors ? | - p 244 
| Goods purchaſed for a particular purpoſe, through latent inſufficiency, not anſwering the 
P urpoſe for which they were bought, the purchaſer relieved from the price, - 245 
Lands taken to the father in lif-rent, thereafter to the fon in liferent, and his heirs-male 
whom failing, the father's heirs in fee, - - 246 
Action of mails and duties, if competent to ſet aſide the right of a perſon. in immemorial 
poſſeſſion, and producing a ſeiſine? — — 247 
Combination for raifing the rate of wages, - - | 248 
Juriſdiction of the lyon court over meflengers, - - 250 
If a perſon not entitled to ſerve can object to a ſervice, - 5 253 
Intimation of the advances, if neceſſary? | 6 255 
Locus pocnitentiae, when a bargain is agreed to be compleated by writing, - . 256 
Provition to a daughter payable year and day after her marriage, | - 258 
How far a written contract can be ſupplied by witneſſes ? : - e 
Neareſt heir male of line whatſoever, - 5 260 
Thirlage, - - - 262 
Accellion to a truſt-deed, how relevant to be proved, 8 267 
Heir of proviſion, if liable in ſo/idum ? - - ib, 
Subject proceeding from the wife, taken to the ſpouſes in conjunct fee and liferent, and the 
heirs of the marriage in fee, - - 268 
Proviſion in full of legitim, the grantee continuing a bairn in the houſe, - 269 
What deeds are extinguiſhed by diſſolution of the marriage within year and day? 270 
Eldeſt or only daughter. Proviſion to children imputes in former proviſions, though not 
purified at its date, - - 271 
Alimentary proviſion to a wife, how far good againſt creditors? Claim for mournings not 
good againſt creditors, . — - 272 
Juriſdict ion of courts martial, - . 274 
Action for uſury, if limited by the act 31. Klizabeth 7 ? - 275 
Legal diligence, compenſation, retention, . | - 277 
Arreſtment, if preferable to the indorſation of a promiſſory note? - 278 
Proved, or not proved, that a diſpoſition of heritage was granted, Wo ib. 
Joint adventure, - - 5 - 280 
Command of a ſuperior, | - - 281 
Ailythment. Sentence of a e evidence in an action of aſſythment, 282 
Arreſters preferred to aſſignees, under a commiſſion of bankruptcy, - 286 
vale.---Where the buyer's faith is followed, - 290 
Iafeftment in a right of annualrent taken on a precept in a diſpoſition of the property, 291 
Promiſſory note.---Recourſe ſuſtained, though not duly negotiated, - 292 
Powers of incorporations in naming their clerks, - | 4 293 
Implied condition;---In a bond payable by an heir of proviſion, 295 
Maintenance of poor, Whether a burden on the pariſh of their birth, or where they reſided 
laſt three years? - - 296 
: Homologation, - - - - 298 
9 Superiority of lordſhips of erection, - - 1 
Tailzie---Of a ſmall burgage tenement. Irritancy.---Not incurred by a truſt diſpoſition for 
reducing the tailzie, | - | - - 303 
Debitor non praeſumitur donare, - - - 304 
Periculum. - Between proprietor and tenant, - - 305 
A vmple arreſt, if equivalent to impriſonment within the a& 1096 ? - 306 
Heritor may fit down for coal in lands ſet in tack, — EN - 307 
If a ſuperior heritor can divert a rivulet from the inferior tenement ? - tb, 
Locus poenttentiae, nor barred by an informal writing, - - 309 
Trieanial preſcription, applies to debts contracted in England, - - 310 
Neither party can object to the right of the common author, - * 313 
Arreſters preferred to aſſignees, under a commiſſion of bankruptcy, upon tunds which had 
| become the ſubject of competition before the arreſtments, - 315 
| | 5 Iuferior admirals, if competent to mercantile cauſes ? - 2 317 
Powers 
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Powers of preſpyteries as to ſchoolmaſters ſalaries, - 28 318 
Effect of a diſcharge in a contract of marriage upon the wife's right of legitim, or claim up- 
on her father's executry, - - - 319 
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= | No. I. | Fanuary 16. 1765. 

ER | FOUN BUCHANAN of London, Merchant; 

+ Againſt 

8 ROBERT FAMIESON Writer to the Signet. 

9 1 It being unknown, at the judicial ſale of a houſe, that it had been inſured 

By 4 .. evith the Edinburgh company, and a bond granted for the premium, the 
1 purchaſer cannot inſiſt that the creditors relieve him M that bond. 
| £ OME houſes in Wardrobe's-court were brought to judicial ſale by 
WW Mr Buchanan, and purchaſed by Mr Jamieſon, without either party 
i knowing that the houſes had been inſured, with the Edinburgh Friendly 
4M Inſurance company, at L.|3200 Scots; for 1-1 5 of which, as the premium 
— Cf inſurance, a bond had been granted, which, with ſeven years intereſt : 
I on it, remained unpaid. 135 
1 Mr Jamieſon, upon diſcovering this bond, which, by regiſtration, in 
'F terms of the iſt act Geo. II. chap. 22. had become a real incumbrance on 
2 the ſubjects, inſiſted that the creditors ſhould relieve him, orthat he ſhould 
w | be allowed to relieve himſelf of it out of the price, as by the decreet of 


ſale he 1s veſted with every right which the bankrupt had in his perſon to 
the ſubject ſold : And it is further declared, that the purchaſers and ſub- 
jects purchaſed, on payment of the prices, are freed, diſburdened, and 
* diſcharged, of all debts and deeds of the {aid deceaſed James Wardrop, 
and his authors and predeceſſors, from whom he derived right.“ 
Anſwered for Mr Buchanan: © Qui habet commodum, eundem ſequi 
debet et incommodum ;' therefore, Mr Jamieſon ought not to have the 


benefit 


C2 


benefit of the inſurance without being obliged to pay the premium. The 
fallacy of his argument lies in ſuppoling theſe to be ſeparate and uncon- 
need, whereas they are co-relatives, the one being the condition of the 
other: And, upon a general view, the inſurance muſt be conſidered as an 
equal bargain between the inſurers and the inſured. Hence, had the 
Lords known the ſubjects were inſured, and the premium not paid, when 
they ſet a price on them, that circumſtance would have made no varia- 


tion. Or, ſuppoſe the premium had been paid up, for the ſame reaſon it 
would have been added to the price; and, for the ſame reaſon, Mr 


Jamieſon, had he known of the inſurance, would have offered as much as 
he did, though the bond was not paid; or, had it been paid, would have 
given juſt ſo meh more purchaſe-money. 

Replied for Mr Jamieſon : The benefit of inſurance and payment of 
the premium are not inſeparably connected. The moment a houſe is in- 
ſured, the benefit of inſurance follows the ſubject, and tranſmits to ſin- 
gular ſucceſſors : But it is not till the bond is recorded in terms of the 
ſtatute, that a real lien is created on the ſubject. Should, therefore, the 
inſurance-company neglect to regiſter ſuch bond properly, the ſubject 
would be inſured, but not incumbered ; ſo that a ſingular ſucceſſor would 
have the benefit of the inſurance, but the company would have nothing 
but a perſonal action for the premium againſt the granter of the bond. 
Suppole the proprietor of an eſtate has acquired a right of caſting peats 


on a neighbouring moſs, or the like, for a ſum of money, for which he 


had granted heritable ſecurity on his eſtate, the purchaſer, at a judicial 
{ale of his eſtate, would be undoubtedly entitled to the ſervitude, and yet 
to have the eſtate diſburdened of the heritable ſecurity. Mr Jamieſon is 
preciſely in the ſame ſituation. Purchaſers muſt ſatisfy themſelves as to 
the rental and apparent ſtate of the ſubjects ; but they are not obliged to 
{earch for incumbrances, againſt which the decreet of {ale is held to be a 
ſufficient lecurity. | 


The Lord Ordinary fl hat Mr 1 entitled to the benefit of the 


* 


© titled to any dividends due preceeding that term, and muſt free 
and relieve the purchaſer of any annualrents due on the premium 
* of inſurance preceeding his entry.” 


Mr Jamieſon having preferred a repreſentation againſt this interlocu— 
tor, which virtually over-ruled his plea, the Lord — took the cauſe 
to report; and the Lords adhered.” 

J. M. 
For M r Jamieſon, Rae, Maclaurin. Alt, Jo. Swinton, jun. | 


Reporter Lord Juſtice-Clerk. Clerk. 
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inſurance from and after his entry; but that the creditors are en- 
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in this proceſs; but nothing was lib 


=o 
No: IE © = | Fanuary 19. 1765. 
| Sir ROBERT GORDON of Cordonſione, Baronet ; 
: | Aͤzgainſt 


FAMES GRANT of Knockando ; WILLIAM ANDERSON and WIL- 
LIAM FORSYTH, Tenants to Knockando ; and ALEXANDER and 


FAMES FINLAY, Tenants to Sir Robert. | 


Not competent for the Court of Seffion to make regulatians, or enact penalties 
| for preventing muirburn. 


O IR Robert Gordon brought a proceſs againſt the ſaid tenants, ſetting 
forth, that, in May and June 1762, when no muirburn was lawful, 
they had kindled a muir near a valuable wood of his, on the hill of Mo- 
lundy, without taking any precaution to prevent the ſpreading of the 
flames ; the conſequence of which was, that the fire reached the dike in- 
cloſing his plantation; catched hold of the turf on the top of the dike ; 
{corched a number of trees in the outer rows; and would probably have 
conſumed the whole, had it not been extinguiſhed by a number of people 
aſſembled by him and others: And therefore, concluding againſt the 
tenants for payment of damages and expences; and that they ſhould be 
prohibited from raiſing muirburn within ſuch a diſtance of the purſuer's 
wood as their Lordſhips may think neceſſary for its ſafety, and decreed 
to obſerve ſuch rules and regulations as the Lords ſhould preſcribe, and 
under ſuch penalties as they ſhould ee Knockando was called 
elled or concluded againſt him. 

The tenants, defenders, all except the Finlays, appeared, and denied 

the libel. Knockando inſiſted that the proceſs againſt him ſhould be dil- 


miſled, with coſts, as nothing was ſo much as alledged againſt him. Sir 


Robert offered to prove the libel againſt the tenants, and inſiſted Knock- 
ando was properly made a party, becauſe of the declaratory concluſions. 
* The Lord Ordinary allowed proof before anſwer.” 

Knockando having again contended, in a repreſentation, that the pro- 
cels ſhould be diſmiſſed as to him, the libel was amended, and he conclu- 
ded. againſt, as being equally guilty and liable with his tenants. | 

From the proof 1t appeared, that Knockando and his tenants had no 
hand in the muirburn libelled, but that it had been kindled by his own 
tenants, the Finlays, againſt whom Sir Robert did not inſiſt; and the 


queſtion came to be as to the declaratory concluſions. 


Pleaded for the defenders : It is both profitable and neceſſary for them 
to burn the muir of Molundy. Profitable, becauſe it improves the ground ; 
and neceſlary, becauſe it affords them firing, of which they would other- 


wiſe be deſtitute. No man can ule his property in aemulationem vicini, 


by erecting works, or doing any thing which yields him no advantage, 
| and 


+ F 


14 


and ſerves only to hurt his neighbour : Put, no man can be reſtricted from 
profitable or neceſſary acts of property, though they may, or even muſt, 
hurt that of his neighbour, unleſs he be liable to a ſervitude. But, if Sir 
Robert's demand be well founded, there never will be any occaſion for a 
ſervitude. Lord Bankton, vol. 1. p. 678.; J. 21. J. de ag. et ag. pluv. 
arc. Zoefe ad Pand. lib. 39. tit. 3. F 4. 5. Gaille. lib. 2. Ot. 39. And 
this very caſe is put and determined for the defenders, in J. 30. & 3. F. 
ad leg. Aquil. Si quis in ſtipulam ſuam, vel ſpinam, comburendae ejus 
« cauſa, ignem immiſerit, ut, ulterius evagatus et progreſſus ignis, alie- 
nam ſegetem vel vineam laeſerit; requiramus, num, imperitia ejus, aut 
« negligentia, id accidit ? Nam, fi die ventoſo id fecit, culpae reus eſt; 
nam et qui occaſionem praeſtat, damnum feciſſe videtur. In eodem 
crimine eſt, et qui non obſervavit ne ignis longius procederet. At, ſi 
omnia quae opportuit obſervavit, vel ſubita vis venti longius ignem pro- 
duxit, caret culpa. The defenders would, no doubt, be liable 0b dolum 


A 6 &«&6 


aut culþam to Sir Robert, if they ſhould kindle muirburn in a windy day, 


or by careleſſneſs allow the fire to reach his woods. But, if they kindle 
muirburn, optima fide, to improve their land, or for feuel, when there is 
no apparent danger from the wind, or any other accident, they cannot be 
liable to Sir Robert, whatever the conſequences may be. The defenders, 
therefore, cannot be reſtrained in their property or poſſeſſions. And it is 


incompetent for a court of juſtice to make regulations or inflict penalties, 


as demanded, eſpecially in ſuch a caſe as this, which has been already re- 
gulated by ſeveral ſtatutes, | | 
Anſwered for Sir Robert: The law which protects one perſon in the 
exerciſe of his property, likewiſe maintains his neighbour 1n the preſer- 
vation of his; and, without enforcing a mutual comitas, there would be an 
end to the peace and good order of ſociety. Where a man's operations are 
conſined to his own property, and the effect of them is not immiitere any 
thing deſtructive upon that of his neighbour, or where an act is neceſſary 
for the preſervation or defence of a man's property, great latitude would be 


allowed, though hurtful to neighbouring property. But, where the act 
is intended ſolely in majus emolumentum, or lucri faciendi cauſa, the law 


will not gratify an avaritious ſpirit, which deſires to make profit to itſelf 


at ſo great an expence as the deſtruction of the property or intereſt of a 


neighbour. And, upon this principle, it is laid down in the title . de 


ag. et ag. pluv. that no perſon can, opere manufatto, drain up the water 


on his own property, ſo as to occaſion an unnatural and deſtructive 


cmiſſion of it. 


If damage, therefore, were to be done to the purſuer's property by the 
muirburning of the defenders, it is clear that he would be entitled to re- 
paration. The only queſtion, then, is, Whether the purſuer be entitled to 
any ſecurity for preventing a danger which is daily imminent? or, if he 
muſt calmly wait the deſtruction of his property, and then betake himſelf 
to an action for damages, which would very probably be fruſtrated by 
the poverty of thoſe who have occaſioned the loſs ? The purſuer ought 
to have ſome remedy, upon the plan and principles of the Roman edict 
de dainmo inſecto, or of our own caution in law-burrows. | 


If the court ſhall be of opinion, that no ſuch remedy ſhall he granted 


him in the preſent caſe, the purſuer ſubmits, if the old ſtatutes, diſchar- 
ging 
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ging muirburn from March to Michaelmas, ſhould not be enforced by ad- 
ditional penalties, the old ones being inſufficient. If this were done, the 


purſuer would have ſome ſecurity, as muirburn is moſt dangerous from 


March to Michaelmas. Such increaſe of penalties is not without a pre- 


cedent; for, in the late diſpute between Scott of Brotherton and Carnegie 
of Craigie, this court enforced the obſervance of the old ſtatutes, regula- 


ting the exerciſe of the right of fiſhing, by a penalty of L. 50 Sterling 


for every tranſgreſſion. | 
Replied for the defenders: The edict de ag. et ag. pluv. does not at all 


apply to this caſe, as it relates {ingly to an opus manufatum. The cau- 


tion de damno infefo was not introduced to prevent a wrong done inten- 


tionally, or by negligence ; for ſuch wrongs are underſtood to be ſuſfi- 
ciently guarded againſt by the law which puniſhed theſe wrongs when 
committed ; but it was introduced to prevent a miſchief apprehended 
vitio rei, loci, vel operis: And the reaſon of the diſtinction is obvious. 
The law can regulate the actions of men, but cannot prop a leaning wall 
or falling tree; and, if this remedy were to be extended from things to 
perſons, there would be no knowing where to ſtop. In the caſe of law- 
burrows, the damage feared muſt be from intention and deliberate pur- 


pole. 
As to the caſe of Brotherton againſt Carnegie, the court was much 


divided, and different judgments were pronounced ; and the cauſe was af- 


terwards appealed, and the judgment reverſed of conſent. Beſides, that caſe 
differed in ſeveral reſpeQs from this. For, gr, with reſpect to the cruives, 
every ſingle act of contravention was a damage to the ſuperior heritors ; 


| whereas the heather on the hill of Molundy may be kindled, and has 


been kindled, thouſands of times, without any danger to the purſuer. 
2dly, In that caſe, the damage to the ſuperior heritors, though certain, 
was incapable of eſtimation, as it was impoſſible to ſay what part of the 
fiſh, intercepted by the illegal cruives, would have been taken by any of 
the ſuperior heritors. And, /a/tly, in that caſe, there was a continued 
practice of delinquency, for ſeveral years, proved againſt the defenders. 
The Lords aſſoilzied, and found expences due.“ 
| J. M. 


Act. Advocatus, Sollicitor, Lockhart, Henry Dundas. Alt. Burnet, Maclaurin. 


No. III. February 7. 176 . 
CHRISTIAN KIRKPATRICK | 
Againſt 
SHORT. 


The effect of a ſpecial diſpoſition containing the whole Jubjefs of the granter. 


ANET Grierſon, upon the 2oth of July 1761, granted to Chriſtian 
oÞ Kirkpatrick her niece, a gratuitous bond for an annuity of fix pounds 
| | | Sterling, 
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Sterling, to be paid yearly, during all the days of her life. In this bond 
the reſerved power to herſelf to alter ; and provided that the ſame ſhould 
be ſufficient, in ſo far as not altered by her; or, tho' it ſhould be found 
in her cuſtody, or in that of any other perſon, with the delivery of which 


he thereby diſpenſed. 
This bond was delivered to Chriſtian Kirkpatrick, ſome time before the 


death of her aunt. Thomas Short, a nephew of Janet Grierſon's, had 
afterwards the influence to procure from her a ſpecial conveyance to her 
houſes, which were her whole eſtate, excepting a little furniture, that 
ſcarcely deſraycd the expences of her funeral. This diſpolition, which 
was likewiſe, gratuitous, contained the following clauſe : © Reterving to 
me my liferent-right of the premiſſes, and power to alter it etiam in 
* articulo mortis, And Joblige myſelf to warrant this diſpoſition to Tho- 
© mas Short, from all facts and deeds done, or to be done by me to the 
* contrary ; all of which I hereby recal, declaring this to be my only 
* ſettlement with regard to the matters here contained; which I alſo de- 
« clare to be ſufficient, though lying by me undelivered at my death.” 
Upon the death of Janet Grierſon, a proceſs was commenced, at the 
inſtance of her niece, againſt Mr Short, in whofe favour the above men- 
tioned diſpoſition was granted. The arguments inſiſted upon by the 
purſuer were, that her bond of annuity, though gratuitous, conſtituted 
her a creditor to her aunt, and gave her a right to inſiſt againſt the de- 
fender, who was bound by his acceptance of the diſpoſition, in which 
were contained the whole effects of the granter; and which deed „though 
ſpecial in appearance, was a general one in effect. She contended, that, 
if a perſon diſponed part of his eſtate gratuitouſly, his creditors might 
ſue for reduQion upon the ſtatute 1621, if the reſt of his eſtate was not 
ſufficient to diſcharge their debts. That reduction upon that ſtatute had 
been allowed, in many caſes, by the court of ſeſſion, to gratuitous, as well 
as to onerous creditors; and therefore, though the ſettlement of the de- 
fender had contained a part only of the deceaſed's effects, in place of the 
whole, which it really did, this action of competition would have been 
competent to the purſuer, as there remained no other fund out of which 


her annuity could be paid. 
The defender, on the other hand, inſiſted, that the purſuer's annuity 


was effectually revoked by the diſpoſition granted to him: That this 


diſpoſition was ſpecial, and inferred no repreſentation of the deceaſed; 
conſequently could never ſubject the defender to the payment of h. er 


debts. If ſhe could qualify herſelf to be a creditor by her gratuitous and 


revokable deed, the would be entitled to inſiſt upon the act 1621; but 
that this was impoſſible for her to do, and the power of revocation had 
been exerced by the ſettlement in favour of the defender. That there 
was no inconſiſtency between the purſuer s bond of annuity and the diſ- 
poſition to the defender; both were gratuitous; ſhe was entitled by tlie 
one to a certain ſum, in name of annuity; and he had a right, by the o- 
ther, to certain ſubjects therein particularly enumerated and ſpecially diſ- 
poned: That, if ſhe could diſcover any other perſon who repreſented the 
defunct, ſne might inſiſt for payment; but the defender was not that per- 


ſon, nor r this action competent againſt him. 
The 


1 


( 7 


The court found, That the bond of annuity was revoked, in ſo far as 


concerned the ſubjects contained in the diſpoſition to the defender, 
and that it was revoked by ſaid diſpoſition.” 


Act. Montgomery. 5 


No. IV. February 8. 1705. 


Colonel CAMPBELL Commander of the Revenue Sloop ; 
Againſt 


FOHN MONTCOMERY, &. 


An unlawful ſeizure made at ſea does not veſt the admiral with a priva- 
| | live juriſdlickion. | 


IN the month of Auguſt 1761, Martin Campbell, mate to Colin Camp- 
bell, ſeized two veſlels belonging to Newry in Ireland, loaded with 
iriſh meal; the one lying at anchor in the harbour of Tobormo- 
ry; and the other in the found of Mull, near to the coaſt of Morvern. 
Having brought theſe veſſels to Fort-William, he preſented a petition to 
the ſheriff of the county, praying that the meal and veſſels might be con- 


demned, in terms of the ſtatutes 3d Cha. II. anno 1672; and of Queen 


Ann, chap. 9. 1703. 

A proof being granted to both parties by the ſheriff, relating to the 
nature of the ſcizure, he was pleaſed to aſſoilzie the defenders, and to or- 
dain the ſhip and cargo to be reſtored, 

Before the proof was concluded, or a ſentence of ab/ofvitor obtained 
from the ſheriff, the ſeaſon became too far advanced for the proprietors 
of the cargo to proſecute their intended voyage for North Faro in Nor- 
way, whither they were bound. The damage ſuſtained by this delay 
made them bring a proceſs before the court of ſeſſion, containing certain 
indemnatory concluſions for the reparation of the loſs they had ſuffered 
by this illegal ſcizure. | 

The cauſe being called, parties were ordered to produced the whole 
procedure before the ſheriff. Which interlocutor having been obtem- 
pered, and Captain Campbell failing to compear, decreet in abſence was 
pronounced againſt him. 

Being charged upon this decreet, Campbell pleaded a declinator to 
the juriſdiction of the court, founded upon the act of parliament 1681, 
chap. 16. by which it is provided, that the high-admiral ſhould have the 
{ole juriſdiction in all maritime and ſea-faring cauſes, of whatever kind: 
That in this caſe, as in moſt others, the place of committing the crime 
izxes the juriſdiction; and here, the unlawful act being done at ſea limits 


the cognizance of it to the high-admiral alone, | 
: 4 On 


E 
On the part of the chargers it was pleaded, That neither the locus ge- 


{ii nor the locus contractus determined the juriſdiction; but that the 
nature of the cauſe alone could, properly ſpeaking, render it ſtrictly ma- 
ritime : That the excluſive juriſdiction of the admiral, agreeable to the 
opinion of all our lawyers, was, confined to queſtions concerning char- 
ter- parties, freights, ſalvages, bottomry, and policies of inſurance: That 
what rendered a cauſe properly ſea-faring, was! its relation to foreign trade; 
ſuch as the importation or exportation of foreign commodities; and that 
murder, rape, inceſt, or any other crime, did not come within the juriſ- 


diction of the admiral though committed at ſea. 


The lords repelled the objections to the juriſdiction of the court.” 


Act. Burnet, Alt. Advecatus. 
AC 


No. V. | February 9. 1765. 
„„ 
Againſt 


. 


Action upon a libellus famoſus, as competent, prima inſtantia, before the 
Court . Seſſion. 


— 


HE magiſtrates of Aberbrothock intended to ſet one of their mills 

to Wallace and company, who had eſtabliſhed a manufactory of 
Oſnaburgh in that place. This ſcheme was oppoſed by Bailie Wilkie, 
a member of council : And Wallace, in a memorial that he preſented to 
the council, having made uſe of ſome expreſſions 1 injurious to Wilkie's 
character, ad accuſing him of ſelfiſh and ſiniſtrous intentions, Wilkie 


ſued them for ſcandal before the court of ſeſſion. 


Againſt this action Wallace offered a declinator to the juriſdiction ; as 
actions for ſcandal were competent, in the firſt inſtance, before no other 


judges but thoſe of the commiſſary-court. 
The Lords repelled this declinator, and judged the cauſe themſelves. 


Ad. Lockhart, Alt. Rae. 
A. "$4 
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| F No. VI. | F. ebruary 9. 1767. 
I PETER LESLIE-CRANT of Balquhain; , 
j Again 
f THOMAS DUNDAS of Fingaſk. 


FRY * 


At wit time bona fides ic interruped, both with regard to the perſon 
who ſuffers an eviftion, and his tackſman. 


N the year 1756, Peter Leſlie-Grant, a ſubſtitute in the ſettlement of 
1 the eſtate of Balquhain, brought an action of reduction and declara- 
tor againſt Count Cajetan Leſlie and his three ſons, Counts Leopold, An- 
thony, and Charles, James Leſſie of Pitcaple, and his own father; con- 
£ cluding a reduction of the titles of Count Antonius, who had been found, 
E by a judgment in the laſt reſort, to be the next heir upon whom the e- 


+ 


ſtate of Balquhain devolved, and who had, accordingly, made up his titles 
to that eſtate ; and for declaring his own right thereto, in regard the ſe- 
veral heirs called before him were perſons profeſſing the Popith religion, 
or aliens, bora without the allegiance of his Majeſty, or both the one and 
the other. | 
The reſult of this proceſs of reduction, was a judgment of the court of 
ſeſſion, pronounced on the 4th of December 1761 ; by which it was found 
proven, that the purſuer's father was a profeſſed papiſt paſt the age of 
15; that Count Cajetan and his three ſons were aliens, whereby they 
had no inheritable blood ; and therefore the court declared the right in 
Count Anthony's perſon to be void and null; and another judgment, 
© pronounced upon 5th February 1762, finding and declaring, that the 
. purſuer was then the neareſt lawful proteſtant heir of tailzie entitled to 
My {ucceed to the eſtate of Balquhain : Which judgments, upon an appeal, 
] were affirmed by the houſe of lords, on the 2d of February 1763. 
7 Count Anthony, whoſe reſidence was abroad, had ſet the eſtate to Mr 
$f. Dundas of Fingaſk, for a tack-duty of 1000 ducats, payable upon the 
Exchange of Rotterdam, at two terms, by equal portions, viz. the 15th 
of January and the 15th of Auguſt, yearly ; and as Mr Dundas was cre- 
n ditor to Anthony in very conſiderable ſums, it was agreed between them 
Fw that Mr Dundas ſhould retain the tack-duty till fuch time as theſe ſums 
1 were extinguiſhed. | | 
Xz The purſuer, immediately upon obtaining the judgment of the 4th of 
December 1761, had raiſed a proceſs of maills and duties againſt the te- 
nants upon the eſtate of Balquhain, libelling particularly upon the above 
judgment, and concluding for payment of the bygone rents, and in time 
coming; and, immediately after the judgment of the 5th of Februar 
1762, had alſo raifed another proceſs of maills and duties againſt the ſaid 
Thomas Dundas and the other tenants, and againſt Antonius Count 
Leſlie, libelling particularly upon the laſt interlocutor, 
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The purſuer had likewiſe commenced a reduction of Mr Dundas 
tack from Count Antonius, upon the 27th of July 1762, and obtained 
an interlocutor, reducing the ſame, upon the 19th of January 1764. Up- | 
on the 16th of November 17062, the purſuer, during the dependence of + 
the appeal againſt the judgments annulling Count Antonius' right, and 7 
declaring his, in conſequence of an order from the houſe of lords, of the 
th of May 1762, allowing the court of ſeſſion, notwithſtanding of the 1 
appeal, to ſequeſtrate the eſtate, if they judged proper, obtained a ſeque- = 
tration of the tack-duty payable by Mr Dundas for the laſt half of crop 7 
1761, and in time coming. | | OO 

Mr Dundas had let out the eſtate to ſubtenants, from whom he drew 
more rent than was payable by him to Count Anthony; ſo there aroſe 
two queſtions in the courſe of theſe proceſſes ; one reſpecting the tack- 
duty payable by Mr Dundas, the other reſpecting the ſurplus rents over 
and above the tack-duty payable by the ſubtenants. | 

The purſuer inſiſted, that he was entitled not only to the tack-duty 
payable by Mr Dundas, but likewiſe to the fuil rents payable by the na- | 
tural poſſeſſors, his ſubtenants, for the crop 1762 and 1763, and in time | 5 
coming, and likewiſe for the tack-duty payable by Mr Dundas for the 8 
whole crop 1761. | | ; 

And, fir/t, with regard to the full rents for crop 1763, the purſuer con- 

- tended, that, as Count Antonius' right was reduced upon the 4th of De- 
cember 170 I; that of the purſuer's, declared 5th February 1762; and theſe 
judgments affirmed by the houſe of lords in February 1763; and before the 
terms of payment for that crop ſpecified in the ſubtenants tacks had elap- 
ſed, the money-rent for ſaid crop 1763, as appeared from the tacks grant- 
ed by Mr Dundas, falling due, the one half at Martinmas 1763, the o- 
ther half at Whitſunday thereafter, and the victual-rent deliverable at 
Candlemas, after the ſeparation thereof from the ground ; whence it was 
evident, that the purſuer's right was affirmed before any part of the rent 
for that crop was payable ; and that the interlocutor reducing the tack, 
was pronounced upon the 19th of January 1764, before any part of the 
viquual for crop 1763 was deliverable, and before the laſt half of the mo- 
ney-rent for that crop became due; fo that the Vuctus were not ſo much 

| as percepti, which was certainly indiſputable with regard to the victual- 

0 rent, and the laſt half of the money rent for crop 1763. Therefore the 

l bona fides was beyond all doubt ſet aſide by theſe judgments, and the pur- 

| 
| 
| 
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ſuer, in conſequence of his right of property declared, and of his having 
operated a reduction of the defender's tack, as above ſtated, neceſſarily 

became to have the only right to the rent of that year, excepting the firſt 
half of the money-rent thereof, as to which there might be ſome doubt. $ 
2dly, With regard to the firſt half of that year's money-rent, and the full | 

rents for crop 1702, the purſuer contended, that he was juſtly entitled to 1.3 
them. Count Antonius' bona fides was interrupted by the interlocutor 
of the 4th of December 1761; and if this plea of bona fides ceaſed with 18 
reſpect to him, it muſt alſo ceaſe with reſpect to his tackſman, whoſe on- 4 
ly right was derived from him, eſpecially that Mr Dundas himſelf was 1 
the perſon who chiefly conducted the proceſs on the part of the Count 74 
Leſlies, the defenders therein. But, if there was ſtill more done to put = 
this defender in mala fide, a proceſs of maills and duties was raiſed im- 6 
| mediately 15 


63 


mediately againſt this defender and the other tenants on the eſtate, after 
the Ath of December 1761; proceſſes of multiple-poinding were com- 
menced by the tenants before any part of the rent for crop 1762 was 
payable; a ſummons of reduction of the defender's tack was brought in 
July 1762; and the purſuer's right to the eſtate declared the 5th of Fe- 
bruary preceding; and another proceſs of maills and duties againſt the 


defender raiſed the gth of the ſame month. In theſe circumſtances, the 


defender can never pretend to the protection of a bona fide poſſeſſion for 
crop 1762. The purſuer's intention to recover the rents of that crop, as 
payable by the natural poſſeſſors, was ſufficiently declared by the above 
mentioned proceſſes, in which ſeveral ſteps of procedure were made be- 
fore any part of the crop 1762 was exigible. And, 340%, With regard 
to the tack-duty for the year 1761, which the purſuer was only claiming, 
though he was well entitled to the full rent, it was in vain to argue, that, 
though Count Antonius' right was annulled in December 1761, yet 
that was no ſuch interruption of the bona fides as to entitle this purſuer 
to the tack-duty of that year, in reſpect that his right was not declared 
till the 5th of February thereafter. For it was evident, that the interlo- 
cutor on the 4th December, put Count Anthony in mala fide to inter- 
meddle with the fruits of that year. Theſe behoved neceſſarily to be- 
long to the perſon who ſhould afterwards be declared to have right to 
the eſtate: That this purſuer was that perſon, whoſe right truly exiſted 
as much upon the 4th of December 1761, as it did upon the 5th of Fe- 
bruary 1762, though it was only declared at this laſt mentioned period; 
neither could Mr Dundas, betwixt theſe two periods, bona fde make pay- 
ment of that half year's rent to Count Leſlie after his right was declared 
void; and if he could not make payment of it to the Count himſelf, he 
could not retain it in payment of any debt due by the Count to him : 
That the reaſon why only the laſt half of the tack-duty 1761 was ſeque- 
ſtrated, was obvious: That both when the houſe of lords allowed the ſe- 
queſtration, and the court of ſeſſion actually ſequeſtrated the eſtate, the firſt 
half of that year's tack-duty could not be conſidered as in medio, but as 
actually received by Count Leſlie, or his order. 3 
On the other hand, it was maintained for the defender, that, the bone 
Jides of Count Antonius, and, of courſe, of his, was not interrupted by 
the interlocutor of the court of ſeſſion 4th December 1761, but remained 
intire, and entitled him to retain the tack-duties which had fallen due, 
until the final judgment upon the appeal affirming the above interlocutor 
of the court of ſeſſion was pronouced by the houſe of lords, the 2d of 
February 1763; and that, with regard to the ſurplus rents payble by 
the ſubtenants over and above the tack-duty payable by the defender to 
Count Anthony, he was entitled to retain them till ſuch time as his own 
b-na fides was interrupted, which was not the caſe until the 19th of Ja- 
muary 1704, the date of the interlocutor reducing his tack. 

It was alſo contended, that the purſuer's prevailing in the declarator 
of right againſt Count Anthony, and in the reduction of his titles to this 
eſtate, did not, eo ih, vacate and annul the defender's tack, or liberate 
him from the obligations he had thereby come under; for that it was 
optional to the purſuer, upon his evicting the eſtate from the Count, to 


have held Mr Dundas bound by his tack, if he had eſteemed it a benefi- 


cial 
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cial bargain; and therefore, this judgment againſt Count Anthony could 
be no interruption of the defender's bona fide poſſeſſion under the leaſe; 
at leaſt, it is certain, it could not have this effect, till ſuch time as the pur- 
ſuer, after eſtabliſhing proper titles in his own perſon, did obtain a judg- 


ment of this court ſetting aſide the tack. 


Nothing was more arbitrary, and leſs aſcertained by the deciſions of 
this court, than how long a bona Zides ought to protect the party that lo- 


ſes the cauſe from being accountable for the bygone profits. In reduc- 


tions ex capite lecti, though the death-bed be never ſo notorious, yet 
{ill the diſponee is protected by his bora fides, until the moment that the 
right is actually reduced. 1 5 

That, the caſe of Elizabeth Douglas againſt the laird of Wedderburn, 


determined in July 1762, was directly in point, where the defence of a 


bona fides, pleaded by the laird of Wedderburn, who was purſued for a 


{puilzie of teinds, upon this ground, that the Earl of Hume, his author's 
right, being reduced, his ſubaltern right of a tack alſo fell of courſe, tho 
he was not called as a party in that reduction, was ſuſtained. | 

The like judgment was given in the competition about the eſtate of 


Pittrichie; where the liſters of Charles Maitland were found not account- 


able for the rents prior to the date of the judgment reducing their right 


to the eſtate. As Count Anthony himſelf, therefore, could not have been 


quarrelled for maintaining his poſſeſſion until his right was finally redu- 
ced by the houſe of lords in February 1763, ſo the defender muſt conſe- 
quently be entitled to the protection of the Count's bona fides, as to all 
the tack-duties prior to that period. . That the defender, even upon ſup- 
polition that the perception of the rents had been fraudulent on the part 
of the Count, muſt be conſidered as a bona fide purchaſer, in virtue of his 
tack from him, agreeable to the doctrine of the af Pauliana in the 
Roman law, and to our law in reductions upon the ſtatute 1621. With 
regard to the ſequeſtration of the tack-duty for the laſt half of crop 1761, 
and in time coming, as alſo the different proceſſes of maills and duties 
raiſed by the purſuer, no advantage could be derived from them in his 
favour in the preſent competition. The ſequeſtration was intended on- 
ly to ſecure the rents till the event of the cauſe, and could operate in fa- 
vour of neither party. The proceſſes of maills and duties were com- 
menced by the purſuer when he had not the veſtige of a right that could 
found him in ſuch action, as they were all inſiſted in before his titles to 
the eſtate were ultimately eſtabliſhed. And it was for this reaſon that the 
defender, during the litigation, has been preferred to the tack-duties by 
an interlocutor of the Lord Ordinary, which reſerved to the purſuer the 
liberty of bringing a reduQion as accords. Till ſuch time, therefore, as 
this reduction was not only brought, but decerned in, the defender was 


well entitled to the benefit of a bona fide poſſeſſion, and can be account- 


able only for the ſurplus rents payable by the natural poſſeſſors from that 
period, in the ſame manner as he is only bound to account for the tack- 
duties that fell due ſince the purſuer's right was finally declared in the 
houſe of peers. | | | 


The Lords, upon the report of the Lord Coalſton, found, That the 
* defenders, the ſaid Count Antonius Leſlie and Thomas Dundas, 


were 
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< were both of them entitled to the privileges of a bona fide poſſeſ- 
< ſor, till ſuch time as their %% fides was interrupted ; that of the 
defender Count Antonius, by the interlocutor of the court, dated 
© the 4th of December 1761 ; and that of Thomas Dundas, by the 
judgment dated the 19th of January 1764: And therefore found 
the defender Thomas Dundas, in virtue of his rights flowing from 
© Count Antonius, was entitled to retain the whole of the rents 
© which had been uplifted from the ſubtenants before the ſaid inter- 
locutor of the 19th of January 1764; and found the purſuer en- 
< titled to the whole of the rents which were due by the ſubtenants 
© at the date of that interlocutor, and which fell due by them there- 
© after. And further found, that the defender Thomas Dundas, in 
virtue of his aſſignation from Count Antonius, was entitled to re- 
© tain the tack-duties which had fallen due by himſelf before the 
ſaid interlocutor of the 4th of December 1761; but found him 
liable to account to the purſuer for the tack-duties that fell due by 


him after that time.” C 
: A. 


Act. Graeme. "0M Lockhart. Clerk, Pringle. 


No. VII. | February 13. 1 76 is. 
WALTER Lord Torphichen ; 
Againſt 
Mr GIL LON of Walboufs. 


A patron, upon the building of a new church, has a preference in the choice 
of his ſeat, though his intereſt in the pariſh was trifling, and the other 


heritors paid in Proportion to their valuations. 


HE old church of Torphichen having been taken down, and a new 

one erected, the area of the church, of courſe, came to be the ſub- 

ject of diviſion. His Lordſhip was undoubted patron and titular of the 
teinds in the pariſh, in virtue of grants from the crown to his family, 
whereby he and his anceſtors were veſted, as coming in place of the 
preceptor, with the property of the lordſhip and barony of Torphichen, 
and all the privileges thereto belonging. He was alſo ſuperior of a con- 
ſiderable part of the pariſh, of the moſt part of which he was formerly 
the proprietor, though his property at preſent therein was but trifling. 
When the heritors conveened, his Lordſhip inſiſted, that he, on account 
of his pretenſions, as above ſtated, was well entitled to the firſt choice of 
a ſeat. And, 2d4ly, That he had right to a ſeat of the ſame dimenſions 


with the one that had been poſſeſſed by his family, from time immemo- 


rial, in the old church in Torphichen. Mr Gillon, on the other hand, 
D | and 


42 
— 
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and the reſt of the heritors, were of opinion, that, as the new church was 


built by the heritors in proportion to their reſpective valuations, the ex- 
tent of their valuations muſt determine the preference of choice, and like- 
wiſe the quantum which fell to be alloted for the accommodation of each 
heritor ; and that, as Mr Gillon ſucceeded to the Earl of Hopton, who 
formerly had the higheſt valuation, he was therefore entitled to the ſame 
preference Lord Hopton would have had, if he had not diſponed his right 


to him. The bone of contention between the parties was, which of them 


ſhould have poſſeſſion of the only aiſle in the new church, oppoſite to the 
pulpit, as being not only the moſt reſpectable ſituation, but likewiſe beſt 


calculated for having a full view of, and being well viewed by, the con- 
gregation. | 45 | 
The court, in reſpect that Lord Torphichen was patron of the pa- 


© rith, titular of the teinds, and an heritor in the ſame, found him en- 
© titled to the firſt choice of a ſeat in the church, and likewiſe of 


the dimenſions claimed by him. | 
A. C. 


No. VIII. February 14. 1765. 
FOHN MNAUGCHTON; 
Againſt 
FAMES WILSON. 


A houſe and park being let as one ſubjef, and for a rent in cumulo, but 
the entry to the park at Candlemas, to the houſe at W. hitſunday, the te- 


nant muſt be warned to remove 40 days before the Whitſunday preced-s 


ing the Candlemas. 


Y tack dated 15th May 1760, Wilſon let to M*Naughton, at 
L. 14 of rent, a houſe and park, for three years from his entry ; 
which was declared, as to the graſs park, to have been and begun at 
the term of Candlemas laſt ; and to the dwelling-houſe, factory, office- 
* houles, and other pertinents, at the term of Whitſunday now inſtant.” 
After the years of the tack, M*Naughton poſſeſſed a fourth year by ta- 
cit relocation. Wilſon having brought an action of removing before the 
judge-ordinary, in terms of the act of ſederunt 14th December 1756, § 2. 
he obtained a decree in abſence, 21ſt December 1763, and ejected 
MNaughton 21ſt May 1764. | 
MNaughton brought a reduction of this decree, and contended, that, 
as both the commencement and termination of his tack, as to the park, 
was at Candiemas, the aQtion ought to have been brought 40 days before 
the Whitſunday preceding, viz. 1763. | f 
Anſwered for Wilſon: By the firſt clauſe of the act of ſederunt, a te- 
nant, ho has obliged himſelf to remove without a warning, may be char- 
| | 824 
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( 
ged with horning 40 days preceding the term of Whitſunday in the 


« year in which the tack is to determine. The ſecond claule declares, 
that an action of removing before the judge-ordinary being called, at 
© leaſt 40 days before the term of Whitſunday, ſhall be held as equal to 
© a warning executed in terms of the act 155 5. The term of Whitſun- 
day, in the laſt clauſe, muſt be the ſame with that deſcribed ſo particularly 
in the firſt, viz. the Whitſunday * in the year in which the tack is to de- 
termine.“ If ſo, it was ſufficient, in the preſent caſe, to have brought the 
action 40 days before Whitſunday 1764, being that in which the tack was 
to determine ; whereas it was brought full five months before that term. 
24ly, The removing is allowed to have been regular as to the houſes. 
Theſe, which were fitted up for an inn, were the principal ſubject in the 
leaſe. The park, which contains only four acres of ground, and part of 
it of very little value, could not be rated at above a third of the total rent. 
It could therefore be conſidered as an acceſſory only to the houſes ; and, 
as MNaughton has been regulary removed from theſe, he will not be 
allowed to keep poſſeſſion of the park, which, as an acceſſory, muſt go a- 
long with its principal. | 

Replied for McNaughton, to the 1/7: The act 1555 required a warn- 


ing 40 days before Whitſunday, i. e. 40 days before the Whitſunday pre- 


ceding the term of removal, if that term be not Whitſunday, according 
to the opinion of Lord Stair, Inſt. p. 643. ; M*Kenzie's Obſerv. upon the 
act 1555.; and Lord Bankton, vol. 2. p. 109. 111. The act of ſede- 


runt 1756, did not alter theſe regulations, ſo far as they regarded the pre- 


ſent queſtion. It only introduced a removing without a warning, but 
left that removing ſubject to the ſame rules with the warning. To the 
24, The park, when properly managed, yields 40 bolls of grain ; and 
therefore cannot, with any propriety, be conſidered as an acceſſory in a 
ſubject whereof the whole rent is but L. 14. The ſame plea was urged, 
but rejected, in a caſe preciſely ſimilar, 19th February 1740, Hay againſt 
Carle. Vide Dict. voce Removing. —— 


Mia. There was no proof with regard'to the value of the park. 


The Lords found, That, as by the tack MNaughton's entry to the 
* poſſeſſion of the park is declared to be at the term of Candlemas, 
* and his entry to the houſe at the Whitſunday following, the pro- 
* cels for removing him from the park at the term of Candlemas 
* 1704, and at the term of Whitſunday, that year, from the hou- 
* ſes, ought to have been brought 40 days preceding Whitſunday 
* 1703; and, as it was not brought till the 21ſt December 1763, 
found the removing could not procecd.” | | 
| A. R. 


AQ J. Dalrymple. Alt. James Ferguſon tertius, Reporter A chinlecb. 
C:iri Kirkpatrick, 


No IX. 
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No. IX. - February 20. 1765. 
WILLIAM SLOWAN; 3B 


—— cre — — Ge — - 
5 nas, 8. 5 © ew Da 


—— — ꝙ—äU— — . 
— — <Ames 


— 
. 


— ——— 


Againſt © 


HUGH HAWTHORN of Cofllewig. 
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| A tackſman of a mill not entitled to deduction out of the rent for the mul- 4 
— 44 ture of part of the thirled lands poſſeſſed and laid in graſs by the proprie- 8 
— 19 | tor of the mull. | 


AWTHORN had let to Slowan the mill of Buſbie, with multures, 

ſuckens, &c. During the currency of the tack, Hawthorn purcha- 

ſed the lands of Drummoral, being the moſt conſiderable farm within the 
thirl, took them into his own poſſeſſion, and laid them in graſs. 

At the end of the tack, Hawthorn having purſued Slowan for arrears 
of rent before the ſheriff-depute of Wigton, Slowan craved deduction for 
the multures of the lands of Drummoral, which was denied by the ſhe- 
riff, Slowan preſented a bill of advocation ; and that having been refuſed, 
he preferred a petition to the whole Lords, pleading, that it was againſt 
equity he ſhould be obliged to pay rent for multure which had been with- 
held from him by the heritor himſelf ; and that, if the heritor might do 
this with one farm, he might do the fame with the whole lands within 
the thirl, and ſo ruin the tenant at pleaſure, 
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The Lords *© adhered to the Lord Ordinary's interlocutor, and refuſed 
© the bill.” | 
A. R. 


Petitioner, Robert Campbell. 
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No. X. | February 20. 1765. 


Earl of LAUDERDALE; 


| | | | a Againſt 


GEORGE INGLIS of Reidhall. 


Inhibition does not interrupt preſcription of a real right to tithes, 


— 
— n 


| HE Earl of Lauderdale, ſtanding infeft in the patronage and tithes 
1 of the pariſh of Hales, having brought a proceſs of reduction 


and 
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and improbation againſt ſeveral of the heritors of the pariſh, Mr Inglis 
produced a progrels to the lands and tiends of Reidhall from the year. 
1 693, and pleaded a preſcriptive right to theſe tithes. 

Lord Lauderdale produced ſeveral inhibitions, with general executions 
againſt the heritors of the pariſh, at the church- door of Hailes, whereof 
the lateſt was in 1731, and contended, that theſe were ſo many interrup- 
tions of preſcription. What he urged in ſupport of this plea was, that 
the law has warranted the edictal execution of inhibitions of tiends at the 
church- door, as equivalent to a perſonal ſervice of the diligence. It is 
upon this ground that ſuch important effects are given to theſe inhibi- 
tions. They interrupt tacit relocation, not only as to that year in which 
they are ſerved, but of all ſubſequent ones whereof the titular does not 
receive the tithes. Bona fides is no defence to a tenant, who, aſter inhibi- 
tion, pays the tiends to a perſon in poſſeſſion as formerly; 27th March 

1628, Lord Blantyre. Thoſe who intromit after inhibition, are even 
liable to a ſpuilzie. More particularly, it has been expreſsly determined, 


that inhibitions had the effect now contended for; 25th January 1678, 


Duke of Lauderdale. Indeed, a contrary doctrine would very much en- 
danger the rights of the crown, as well as other titulars, as they are not 
uſually very exad or rigorous in levying the tithes, and cannot be ſup- 


\ poſed to be conſtantly attentive to the tranſactions among heritors calcu- 
lated for creating titles of preſcription. In fact, they are often ignorant who 
are in the uſe of intromittingwith the tiends; and therefore, the law has ve- 


ry properly introduced this form of diligence, executed edictally, ſo as it 
may come to the knowledge of the whole pariſhioners, and put thoſe, who 
have not a legal title, zz mala jide to continue their poilefſion of the tithes. 

Anſwered for the defender : By the common law of Scotland, no pro- 
ceſs of law, or ſtep of diligence, has the effect to interrupt preſcription, 
without legal intimation to the party, i. e. by the proper officer of the 
law, and in the manner the law has directed, ſuch as is properly called 
an execution. Thus, if one ſhould intimate verbally, or write a letter to 
his debtor, that he had raiſed a ſummons againſt him, it would not inter- 
rupt preſcription. 2dly, The execution muſt be ſpecial with reſpect to 
the perſon againſt whom it is directed. There is no inſtance of that ef- 
fe& being given to a citation by proclamation or an ed:&al citation, as it 
is called: That againſt tutors and curators is no exception, being only an 
acceſſary to the principal execution againſt the minor himſelf, 

By the /fatute-laww 1669. c. 9.; 1696. c. 19. ſeveral other particulars 
are required in the interruption of preſcription in real rights, not one of 
which are obſerved in theſe inhibitions. 

Though it were allowed that theſe inhibitions would have the effect to 
interrupt tacit relocation, it would not follow that they would inter- 
rupt preſcription of an heritable right to tithes. The ſtile of the letters 
ihews they were meant to effect thoſe only who poſſeſſed the tithes by 
tack or cuſtom, not by real right or infeftment. There is no doubt, they 
had their origin from the practice of the churchmen, who took this way 


to intimate their intention to draw the tithes themſelves, and not to ac- 


cept of a tack-duty in place of them. Tacit relocation may be interrupt- 
ed by a general citation upon letters from the commiflaries; Bankton, 
. * ye 


3 
B. 2. tit. 8. H 180. ; but it could not be maintained that {ſuch citation 
would interrupt preſcription of an heritable right to tiends. 
The caſe of the Duke of Lauderdale was but a ſingle one. Beſides, 


the ſtatute 1696 was not then made, and the inhibition there founded"on 
was ſerved in 1664, before the act 1669, which has no retroſpect. 


© The Lbrds ſuſtained the defence of preſcription, and aſſoilzied.' 


A. R. 
Act. Rae. Alt. Burnet. Reporter Barjarg. Roſe Clerk. 
No. XI. | Februury 21. 1765. 
STENHOUSE; 
Againit 


INNES and BLACK. 
Perſonal and Real. 


OHN Stenhouſe diſponed his lands of Southfod to his eldeſt fon John 
Stenhouſe, with the burden of all his debts, and referring to an he- 
ritable bond granted by the ſon to him, of the ſame date, which men- 
tioned the names of the creditors, but not the ſums due to them. 
John Stenhouſe younger, having granted two heritable bonds over the 
lands to Iſobel Innes and William Black, a competition aroſe between 
them and John Stenhouſe elder. | 


John Stenhouſe having claimed a preference for relief of his debts, in 


virtue of the diſpoſition and heritable bond, the other two creditors ob- 
| jected, that the amount of the debts did not appear upon record, and 
that it was now fixed that general burdens are ineffectual againſt credi- 
tors and ſingular ſucceſſors. | 
Anſwered ior Mr Stenhouſe : It is not neceſſary that the amount of 
the burden ſhould appear upon record; it is enough that the record thew 
there is a burden, and direct the creditor or purchaſer how to diſcover 


the amount of it: Hence it has been found, that a general reference in 


the ſeiſine to the diſpoſition where the extent of the burden is mentiond, 
is ſufficient; Creditors of Smith, 26th July 17 27.—DiRionary, vol. 2. 
p- 71; Callenders contra Waddel of Eaſtermoffat, 1761. Here the ſei- 
fine upon the diſpoſition refers to the heritable bond; and as that con- 
tains the creditors' names and deſignations, ſingular ſucceſſors, whether 
creditors or purchaſers, have it in their power to learn the amount of the 
burden. The record is in the ſame ſituation in both tafes ; the only dif- 
terence is, that, in the preſent, the ſingular ſucceſſor is obliged to go one 
ftep further ; but the faith of the records being out of the queſtion, that 
is but a light object compared with the defeating of the ſolemn contracts 
of parties. | 


© The 


n 
. 


n | 
The Lords found, That the clauſe in the diſpoſition granted by John 


1 Stenhouſe in favour of his ſon, by which the diſpoſition is bur- 
= dened with the. whole quit and lawful debts then due by the fa- 
= ther, without mentioning either the names or the ſums due to 
them, did. not create a real burden upon the lands diſponed, quad 
theſe debts; and found, that the defect was not ſupplied by the he- 
3 « ritable bond which was granted, of the ſame date, nor by the in- 
1 feftment which followed thereon. 
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For John 3 Nolland. For the Creditors of John e younger, 2 
1 Coa/fton, Clerk * 


No. XII. February 21. 1765. 
MARGARET SHORT; 
1 Againſt 
JOHN DONALD. 


The mother 8 to the cuſtody of .a baftard daughter, though paſt 
ſeven years of _ The father found liable in aliment till the child be 


Fourteen. 


: ; a 
ARGARET Short bore a baſtard daughter in March 1757. John 
Donald acknowledged himſelf the father, did public penance, and 
made ſome trifling advances for the expence of inlying and the child's 
maintenance ; but having been afterwards married, he diſcontinued the 
al:ment. Margaret Short having brought a proceſs againſt him before 
the court of ſeſſion, he offered to take the child into his own family, un- 
der proteſt, that, otherwiſe, he ſhould be relieved of the alhnent. 

The Lord Ordinary found the defender liable to the purſuer in L. 3 
Sterling, as the expence of her inlying, and in L. 4 Sterling yearly, as 


between that and the caſe of illegitimate iſſue. The father's relation is 

the ſame in both caſes; and if his ſex, or a preſumption of the ſuperiority 
of his rank and character, are the circumſtances which gave him a pre- 
ference to the mother in the former caſe, theſe, ſurely, are no leſs in his 
favour in the latter. The brocard, that baſtards have no father, takes 
place in queſtions regarding their ſucceſſion only: But this is fo far from 
being the caſe in claims for aliment, that theſe are founded on filiation, 
and the purſuer's own libel bars her from ſaying the defender is not the 
father of her child. | 


; ” the aliment of the child for 14 years. 

Donald reclaimed, and urged his claim to the cuſtody of the child, with 
— the following arguments. A father has the ſole power of directing both 
Þ the reſidence and education of his child. This is undoubted in the caſe 
8 of lawful children; and there appears no ſolid ground for a diſtinction 


In 


12 


In this caſe, it is an important circumſtance, that the child is 


paſt ſeven years of age. Under that age more may be ſaid in favour 


of the mother's claim to the cuſtody of the child, as vomen are, no doubt, 


better qualified for the care of infants than men. But, after leven, chil- 
dren become capable of education. It is then not only the father 8 right, 
but his duty to take care of them. Even juſtice to the child itſelf re- 


quires it ſhould be under his direction. 5 | 

Mothers, ſo far from being entitled to, are not allowed the cuſtody of 
their lawful children after ſeven. The children are then committed to 
their tutors. * Ane minor, (ſays Balfour, Keeping of Minoris) beand paſt 
« ſevin zeiris of age, ſould not be in the keeping of his mother thereafter ;” 
18th February 1551, Clephen contra Laird of Wemyſs. The ſame found, 
Langhaw contra Muir, 4th July 1629; Finnie contra Oliphant, 22d Fe- 
bruary 1631; Davie con!ra Davie, 6th February 1666. In the cafe of 
Burgeſs contra Halliday, 4th March 1758, the mother was, indeed, found 


entitled to the cuſtody of her baſtard child; but the child was not three 


years old. e : 
If this ſhould be thought an arbitrary queſtion, and determinable by 


circumſtances, the light in which it was regarded in the civil law, J. 5. 
F 2. De agno/c. et lib. it mult appear highly improper to commit a young 


girl-to the care of one, who, by her own vicious life, has proved herſelf 
ſo unworthy of ſuch a truſt. An irregular ſtep of this kin has been 


found to diſqualify a mother from being tutrix to her lawſul children; 


14th July 1557, Largo contra Monipenny. And no wonder it ſhould, 


when even the lawful act of entering into a ſecond marriage has the 


ſame effect, as has been found in a variety of caſes. 


Anſwered for the? purſuer: The queſtion, Who ſhould have the cuſto- 


dy of children after their father's death, was, arbitrary in the civil law, 


J. 1. per. \ 1. F. Ubi perp. id vel more debeat, I. 1. C. eod. tit, Vet. & eod. 
tt. And all the lawyers agree, that the mother, unleſs ſhe marry another 
huſband, -ought to have the cuſtody of her child while under the age of 
pupillarity ; none of them limit it to the child's age of ſeven. 

From the deciſions warked in the Dictionary, v. Tutor and Pupil, 
p. 485. 486. it appears, that, for a long time paſt, the ſame diſcretionary 
power has been exerciſed by the court of ſeſſion. In the cafe, Finny 
contra Oliphant, as well as thoſe mentioned from Balfour upon this head, 
it appears the mother had married a ſecond huſband. 

There is no reaſon for the diſtinction made by the defender between 
children under and above the age of ſeven. In the caſe of a female child, 
eſpecially, it were highly improper to take her from her mother and 
commit her to a male guardian, juſt at the time when her mother's in- 
ſtructions and example begin to be of uſe to her. | 

But 240%, Whatever may be the law as to lawful children, the caſe of 


legitimate ones is extremely different. A father, while alive, has, no 


doubt, the ſole right to the cuſtody of his lawful iſſue. But the ſame rule 
will not hold as to natural children: For though, upon proof of a man's 


correſpondence with the mother, the law will ſubje& him in the expence 
of maintaining the child; yet, in every other queſtion, it is held uncertain 


whether he is the father, and in that concerning the cuſtody of the child 


as well as any other; for this reaſon, that, from the doubt he muſt for 


the 


. 
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the moſt part entertain, whether he is the father, and his little connection 
with the child during its infancy, it is not to be expected he will be very 
tenderly attached to it. As to the mother, there is no uncertainty. The 
connection with her is the ſtrongeſt. She, therefore, has always been pre- 
ferred to the cuſtody of her baſtard child; and there is no inſtance of its 


being limited to the child's age of ſeven; nor is there any reaſon it 


ſhould, as the father's connection does not then become any ſtronger than 


before. D 
The reaſon why a mother loſes the tutorial office upon entering into a 


ſecond marriage, is, that then ſhe herſelf becomes under curatory : That, 


therefore, can afford no argument in the preſent queſtion. The caſe, 


Largo contra Monipenny, 14th July 1557, is but a ſingle one; and pro- 
bably would not be made a precedent now, as a mother may, no doubt, 
perform the office of tutory, though ſhe has made an irregular ſtep of 
this in, * | 

As to the circumſtances of this caſe, the purſuer has produced a certifi- 
cate, that ſhe has lived irreproachably ſince her unfortunate connection 
with the defender. The defender ſtill affects to doubt whether he is the 
father, and is, beſides, married to another woman, who, it is to be fear- 
ed, might prove to the child one of the worſt of ſtepmothers. 

The defender alſo contended, That there was no medium for finding 
him liable in aliment, ſo long as till the child was 14 years old. Girls 


become puberes at 12, may chuſe curators to themſelves, may marry, 


may difpoſe of their perſons at pleaſure. The mother muſt then loſe all 
authority over her child. The defender, therefore, cannot be ordained to 
pay to the mother aliment after that period. In the caſe, Burgeſs contra 
Halliday, aliment was found due till 10 years of age only, and that too 
upon the father's conſent. There is no example of the aliment's being 
extended beyond ſeven, in foro contentigſo. In the caſe, Paterſon contra 
Cochrane, 14th February 1758, aliment was found due for 14 years; but 
there the term was not the point in debate. | 

Anſwered for the purſuer: This queſtion does not depend upon the 
age of puberty. The child muſt be maintained by the father till it may 
be ſuppoſed capable of acquiring aliment for itſelf. In this country, it 
ſeldom happens that girls are able to earn their own maintenance 
before the age of 14. The deciſion, Paterſon contra Cochrane, is quite 
expreſs, finding maintenance due till the child was 14 years of age; and, 
in the other, Burgeſs contra Halliday, the only point in debate was, with 
regard to the cuſtody. 5 


+ The Lords adhered to the Lord Ordinary's interlocutor.” 
. A. R. 


Act. Lay Campbell. Alt. George Malluce. Clerk Kirkpatrick. 


FE | No. XIII. 


No. XIII. „ February 27. 1765. 
ADAM CRAWFURD-NEWALL; 
Againſt F | 


HUGH MITCHELL, and others. 


The property of the ſubject fold found not to be transferred, the purchaſe 


appearing to have been made with a fraudulent intention. 


II purſuer, Adam Crawfurd, upon the 17th of May 1763, ſold to 
James Mitchell younger of Rigg, twenty-one black cattle, at the 
price of L. 57 Sterling; for which ſum Mitchell granted his bill, payable 
againit the term of Lammas thereafter. James Mitchell, upon the ſame 
day, alſo purchaſed from John Tennant in Coreton, ſifty-one black cattle, 
for L. 147 Sterling, which was inſtantly delivered to him. Mitchell up- 
on the 18th, the day after theſe purchaſes, was proceeding with the 
ſame to England, when Hugh Mitchell, and two other of his creditors, 
did, in virtue of letters of horaing againſt him, at their inſtance, poind 
and carry off the caftle. The purſuer having got information of what 
had happened, upon the 19th of the ſaid month, before the cattle had 
reached Cumnock, where the poinding was to be compleated, came with 
a notary and witneſſes, and having ſeparated the cattle ſold by him from 
the reſt that were poinded, and repreſented to the meſſenger; that the cat- 
tle had been purchaſed from him only the day before the poinding ; and, 
upon the meſſenger's refuſing to return them, proteſted, that they ſhould 
be found liable in the price, and for all damages that might occur in re- 
covering the ſame; and this requiſition and proteſt was renewed by the 
purſuer at the market-croſs. A petition was afterwards preſented by him 
to the ſheriff of Air, praying a ſequeſtratien of the cattle during the com- 
petition ; and an application was afterwards made by the poinders for a 
removal of the embargo. Upon adviſing of which, warrant was granted 
to diſpoſe of the cattle by public roup ; which having been done, bills 
were taken payable to the ſheriff-clerk of Air, for the behoof of all con- 
cerned. The purſuer, in his own name, and as aſſignee to John "ennant, 
brought an action againſt the poinders for the price of the cattle, and 
concluding, that the ſherift-clerk of Air ſhould be ordained to deliver up 
to him the bills, or to pay him the contents of the ſame. This action 
having come in courſe before the Lord ordinary, his Lordſhip found, 
that as Mitchell was not denied to have been inſolvent at the date of the 
ſale, and that he fled the country the day after the purchaſe of the cattle, . 
and that it appeared from a letter, dated the 19th of May, the ſecond 
day after the purchaſe, he had intimated a meeting of his creditors, and 
acknowledged his inſolvency, found the bargain fraudulent, and that the 
property of the cattle was not transferred to Mitchell, ſo as to be attach- 
able by his creditors in prejudice of the purſuer. | 
The 
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The defenders having reclaimed to the inner houſe, and, ii, That, 
as Mitchell was a drover by profeſſion, and in uſe to ſet out for markets 
in England immediately after he made purchaſes of cattle, and having 
alſo leſt a conſiderable number of cattle upon his farms when he went 
away, it could not be preſumed that the bargain was fraudulent on his 
part, or that he had any intention to defraud his creditors by making it. 
But the purſuer contended, That, from the facts before mentioned, there 
was ſufficient evidence of a ceſſio fori intra biduum vel triduum of the 
purchaſe and delivery, not only by the letter of the 19th of May, but 
likewiſe, by his taking ſanctuary within a few days of the ſale; and that 
the court had uniformly, in ſuch caſes, found a pracſumptio juris et de jure 
of a fraudulent intention, and that the property of the ſubject fold could 
not, in ſuch inſtances, be transferred. The caſe of Gave's creditors was 
preciſely in point, and had never been deviated from ſince that judgment 


was pronounced. 


The court refuſed the defire of the petition, and adhered to the Lord 


© Ordinary's interlocutor.“ | 
A. . 


No. XIV. | June 14. 1765. 
Mrs HELEN-ADAM LAUDER; | 
Asgainſt 
Sir ANDREW I. AUDER of Fountainhall, Baronet. 


The widow of an apparent heir to an entailed ęſtate, entitled to no aliment 
after the death of her huſband. 


HE purſuer, Mrs Lauder, having been privately married to Mr 
Lauder, fon, to the defender, who, a ſhort time after the marriage, 
went abroad to the Faſt-Indies, without having \{ettled any alimentary 
proviſion upon his wife, the found herſelf under the neceſſity of having 
her marriage declared before the commiſſaries, whoſe decree was affirm- 
ed by the court of ſeſſion. 
Upon this, ſhe brought an action before the court of ſeſſion againſt 
her father-in-law, for an aliment ; in which, after a good deal of oppoſi- 
tion, the following interlocutor was pronounced by the court : © In re- 
* ſpect of the particular circumſtances of the caſe, and that the purſuer's 
© huſband is gone abroad to the Eaſt-Indies, ſuſtain action at the purſu- 
er's inſtance againſt the defender, for aliment, and find the defender 
© liable to aliment her accordingly ; and modify ſaid aliment to the ſum 
« of L. 15 Sterling yearly, to be paid at two terms in the year, Whitſun- 
day and Martinmas, by equal portions, beginning the firſt year's pay- 
ment thereof at Whitſunday laſt, for the half year immediately pre- 
ceding.“ 


In 


( 24 ) 

In this judgment her father-in-law, Sir Andrew Lauder, acquieſced, 
until ſuch time as he got intelligence of his ſon's having died, after re- 
ceiving an enſign's commiſſion in the Eaſt-India ſervice. 
Upon this he offered a ſuſpenſiofi of the interlocutor, and repeated a 

reduQion of it. The grounds upon which he contended that he was no 
longer bound by the interlocutor of the court, decerning an aliment to his 
daughter-in-law, were theſe ; that, as the charger s claim of aliment was 
rafted upon her huſband's right to aliment, as the apparent heir of his 
father in an entailed eſtate, it muſt fall with * right, which undoubted- 
ly determined with his life; that the natural obligation upon parents to 
maintain their children, when unable to ſupport themſelves, could not a- 
vail the charger in the preſent caſe. He had done every thing already 
that he could be compelled to do in conſequence of this natural obliga- 
tion, as he had equipped his ſon, upon his going to the Eaſt-Indies, after 
giving him a ſuitable education, at a much greater expence than his 
{mall fortune could afford, or his family ſpare, which conſiſted of ten 
younger children, all unprovided. That though, by the ſtatute 1491, an 
heir is entitled to an aliment when his eſtate is totally liferented ; yet this 
claim ſubſiſts no longer than his character of heir and fiar remain. If he 
ſhould renounce, and betake himſelf to ſingular titles to the eſtate, he 
would have no right to an aliment from the liferentrix : That the right 
to an aliment by an heir-apparent in an entailed eſtate, was derived from 
this ſtatute, and could ſubſiſt no longer than his apparency continued, 
which certainly died with himſelf. 

That a wife, upon her marriage, became entitled to all the rights and 
privileges belonging to her huſband, which were tranſmiſſible by him, 
and in his power to alienate. 

But, the claim of an apparent heir of tailzie was not of this * That 
his right was ſtrictly perſonal to himſelf, and intranſmiſſible to any other 
perſon; and, whatever pretenſions his wife may have in the right of her 
huſband during his life, yet, as that right died with himſelf, it was im 
poſſible it could ſubſiſt, after he was gone, in her perſon. If ſuch was the 
caſe, an heir of entail, who is no better than a liferenter, might, without 
any act or conſent of his own, be loaded with alimentary proviſions to 
ſeveral wives at the ſame time, ſufficient to exhauſt the eſtate. 

The charger, on the other hand, ſupported her plea of aliment, upon 
the general principle of parents being under a natural and indiſpenſible 
obligation to maintain and aliment their children. 

That, if a father was bound to aliment chis ſon, when otherwiſe un- 
provided, this right, competent to the child, behoved neceſſarily to be 
communicated to his wife, as wives are unqueſtionably entitled to all the 
privileges belonging to their huſbands : That the connection between 
man and wife was 10 intimate, that, in all matters where the civil rights 
of either are concerned, the greateſt doctors in the canon, the municipal, 
and natural law, have uniformly been of opinion, that there was no di- 
ſtinction to be made, the parties themſelves being eonſidered as one fleſh. 
A great many learned authorities were quoted in ſupport of this doctrine, 
and particularly from the civilians, to ſhow in what an extenſive ſenſe 
this obligation upon parents was interpreted, in every country where the 


Roman conſtitutions had prevailed ; That, under the appellation of chil- 
dren. 
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dren, a ſon's wife was always comprehended, and that a father was as 
much bound to ſupport his uιο , or daughter-in-law, as he was his own 
ſon : That, where the natural obligation was ſo ſtrong, the particular in- 
ſtitutions of any ſtate were hardly ſufficient to diſſolve it. 

That the law of this country, ſo far from having laid down any rules 
inconſiſtent with this obligation, was, in every caſe, particularly attentive 
to the intereſt and proviſion of wives; and it appeared extremely hard, 
that, when a right is acknowledged to be competent to an heir of tailzie, 
his wife, who participates of every other, ſhould be excluded from 
that, for no other reaſon, but becauſe the law in this inſtance favoured 
the intereſt of her huſband. 


Ihe court found no aliment due. 
A. C. 


Montgomery and MIntaſb. 


No. XV. . June 19. 1765. 
JFOAN MOWA T late Mealmaker in Edinburgh ; 
| Againſt 


The LORD PROVOST, MAGISTRATES, and TOWN-COUNCIL, 
| of the City of Edinburgh. 


To what extent a borough liable to repair damage done to a houſe by 
a mob ? | 


EY Y a ſtatute 1ſt Geo. I. it is, iter alia, enacted, That all proſecutions 

for reparing the damages of any church or chapel, or any building 
tor religious worthip, or any dwelling-houſe, barn, ſtable, or outhouſe, 
which fhalls be demoliſhed or pulled down, in whole, or in part, within 
Scotland, by any perſons unlawfully, riotouſly, or tumultuouſly afſem- 
bled, ſhall and may be recovered by a ſummary action, at the inſtance of 
the party aggrieved, his or her heirs or executors, againſt the county, 
ſtewartry, city, or borough, reſpectively, where ſuch diſorder ſhall hap- 
pen, the magiſtrates being ſummoned in the ordinary form, &c.' 

Mr Mowat brought an action againſt the magiſtrates of Edinburgh, 
libelling upon this ſtatute, and ſubſuming, that, without his having given 
offence, or cauſe of provocation, to any perſon whatever, upon the days 
and nights of the 21ſt, 22d, and 23d of November 1763, his houſe was 
invaded, his family inſulted, and his houſe and furniture demoliſhed, in 
a lawleſs manner, by a number of perions riotouſly and tumultuouily aſ- 
ſembled ; and con.luding for damages done to his houſe and furniture, to 
the amount of L. 51: 7: 10 Sterling, as computed at moderate prices, 
or aſcertained by the accompts of wrights, glaziers, and other tradeſmen. 


The 
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The magiſtrates a/wwerea, That it was true, a mob or riot had hap- 
| pened at the time libelled, and that the rioters had gone into the purſu- 
er's houſe, damaged his windows, and carried off furniture and other 
moveables, to what extent the defenders could not ſay, tho' they believed 
the account given in by the purſuer might be very juſt ; but that, as the 
act on which the proceſs was founded introduces an extraordinary action 
for reparation, extra communes juris regulas, it ought to be ſtrictly in- 
terpreted, and reparation only awarded to Mr Mowat for damage done 
to his houſe, not for furniture or other moveables ſtolen out of it. The 

words of the ſtatute do not extend to theſe laſt ; and it would be very 
dangerous to carry his indemnification fo far; for he would be equally en- 
titled to inſiſt that the defenders ſhould make good to him any ſum of mo- 
ney that might have been taken out of his houſe; and the proprietors of 
either of the banks, in caſe of their offices being demoliſhed, and their 
whole caſh and notes being carried off, would be equally entitled to in- 
fiſt, that the town ſhould make up to them that immenſe loſs. That, if 
the court ſhall think the purſuer entitled to reparation in whole, or in 
part, as it is clearly not the intendment of the ſtatute that the magiſtrates 
ſhould make good the damage out of their own private eſtates, or the 
common good of the borough, but that it thould be levied from the in- 
habitants == borough in which the damage was done, the court would 
fall to direct in what method the ſum ſhould be levied, and allow a rea- 
ſonable time for that purpoſe. 

Replicd for the purſuer : The ſtatute muſt be interpreted ſo as not to 
run it into an abſurdity; but would be abſurd to award the purſuer 
reparation for damage done to a ſtone or a window in his houſe, and yet 
refuſe it him for the deſtruction of his furniture. Had the ſtatute enaQ- 
ed, that, whoever burnt a dwelling-houſe ſhould be liable to repair the 
damage, i it could not be ſeriouſly argued, that the enactment only extend- 
ed to the bare walls of the houſe, but did not comprehend the furniture. 
The two expreſſions which the act makes uſc of, viz. demoliſhing and 
pulling down, extend both to the walls and furniture, though, perhaps, 
they would not to money or goods in the houſe for ſale, theſe not being 
neceſſary for the purpoſe of dwelling or habitation. As to the method of 
levying what ſhall be awarded in name of damages, that may be done by 
a a taxation on the inhabitants of the borough, in the ſame way as other 
taxations are levied ; but with this the purſuer has no concern. | 

Obſerved on the bench : An action of this kind was brought at the in- 
ſtance of one Straiton, againſt the town of Montroſe, and the court, by 
interlocutor 8th February 1743, refuſed to give reparation for any thing 
but damage done to the houſe. A diſtinction ſhould be made between 
what is fixed, and what not. Damage done to the firit ſhould only be re- 


paired, 


The Lords found the defenders liable for the damage done to the 
© houſe, but not for that done to the furniture,” 


Act. Henry Dundas, Alt. Montgomery, Reporter Auchinleck. 


No. XVI. 
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No. XVI. 2 . 

JAN ES BUC HA N AN of Tilliecheun, and his Factor; 
A 


' FOHN BUCHANAN of Lardriſmore. 


When the preſumptions of law, that claims affefing the minor's eſtate were 
purchaſed by the tutor out of the minor's funds, and that a tutor or cu- 
rator, ante redditas rationes intus habet, /ake place. 


GO Buchanan of Tilliecheun died in the year 1708, leaving 
behind him two infant children, Robert and Elizabeth, mother 
to the purſuer, James Buchanan. 

George Buchanan of Lardriſmore, grandfather to theſe children, took 
upon him the adminiſtration of their affairs, and acted as their tutor; 
but he neglected, during the whole courſe of his adminiſtration, to make 
tutorial inventaries of the effects belonging to his pupils; and his ſon 
William, who ſucceeded him in the management, never fupplied his o- 
miſſion, or made up any tate or inventary of the children's effects. 

Robert, one of the puplis, died in the year 1723, before he arrived at 
the age of twenty-one ; ſo Elizabeth, mother of the purſuer, ſucceeded to 
the eſtate of her father. George and William Buchanans, who had act- 
ed as tutors to the children, in the courſe of their adminiſtration, had ad- 
vanced conſiderable ſums for their pupils ; and, in order to prevent the e- 
ſtate from being torn to pieces by the diligence of creditors, they paid off 
ſuch of the debts as were moſt preſſing, and took aſſignments from the 

creditors whoſe debts were ſo paid, in favours of William, that he might 
afterwards operate his payment from the eſtate of the minors, when their 
affairs came to be upon a better footing than they were when theſe debts 
were paid, and aſſignments taken. | 

The debts ſo paid were all preceding the year 1708; but neither 
George, nor his ſon William, thought proper to put in any claim for the 
ſums ſo advanced by them, until the year 1732, when they prevailed 
with the purſuer to enter into a ſubmiſſion, by which his claims againſt 
them, on account of their tutorial intromiſſions, and the ſums due by them 
for his advances on their account, during their minority, were to be final- 
ly determined. 'This ſubmiſſion was conceived in general terms, and 
comprehended all clags and claims mutually ſubſiſting between the par- 
ties; but no particular debt or debts was there condeſcended upon, as 
being the principal ſubject of the arbitration. Upon this ſubmiſiion, 
however, no decreet-arbitral was pronounced; ſo matters remained in the 
ſame ſituation between theſe parties, they were in the 1708, down to the 
1753, when William Buchanan above mentioned thought proper, for 
his own ſecurity, and to prevent preſcription, to conſtitute his dents, and 
afterwards to obtain decreet of adjudication ; both of which were in ab- 
ſence of James Buchanan, the defender therein, who was abroad in Ja- 


maica 
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meica at the time, and who was afterwards adviſed to raiſe a reduction 
of theſe decreets of adjudication, upon the following grounds: /, That 
all the debts upon which the foreſaid adjudication proceeded were pre- 
{cribed, as it was not diſputed that they were contracted before the 1708, 
and the years of preicription were more than run before the proceſs of 
conſtitution was brought in the 1753: That it is in vain for the defend- 
er to ſhelter himſelf under the ſubmiſſion of the 1732, as being a ſuffici- 
ent interruption of the preſcription ; for the ſubmiſhon was only general, 
and could operate no further than a ſummons, which was never held to 
interrupt debts not particularly libelled. But, 2400, Even upon ſuppoſi- 
tion that the debts were not preſcribed, it was contended, That the debts 
of Mungo, purchaſed by George and William during their curatorial ma- 
nagement of the affairs of Mungo's infant children, could never be made 
the foundation of a claim againſt the purſuer, as coming in the right of 
theſe children. 

That, when a tutor or curator acquires debts durante tutela, due by 
the minor, or any of his predeceſſors whom he repreſents, not only muſt 
the benefit from thence ariſing accreſce to the minor, but the law takes it 
for granted, that the money paid for theſe debts was advan ed by the tu- 
tor out of the funds of his pupil. But, even upon ſuppoſition there was 
clear evidence that theſe debts had been acquired by George and William, 
with their own money, yet ſtill no action could lie at the inſtance of 
them or their repreſentatives, againſt the purſuer, as in the minor's right, 
becauſe they never accounted for their intromiſhons ; and it is an eſta- 
bliſhed rule in the law, that it is not competent for a tutor to inſiſt againſt 
his pupil for any claims he may have againſt him, arte redditas ra- 
HONes, 

Before the tutor has rendered a full account of his intromiſſions, the 
preſumption of law is, guod intus habet, and that he is luſhciently paid 
for his diſburſements out of the funds of the pupil, which he retains in 
iis hands. 

To theſe reaſons of reduction it was anſwered, on the part of the de- 
fender, John Buchanan, 'That the firſt reaſon of reduction, viz. preſcrip- 
tion, was ſufiiciently obviated by the ſubmiſſion in the 1732, and by the 
vouchers and documents produced to the aribiters at that time; from 
which it plainly appeared, that the debts in queſtion were the ſubje& of 
that ſubmiſſion. | 

As to the /econd reaſon of reduction, inſiſted on by the purſuer, the de- 
fender contended, That the preſumption of law there founded on was not 
applicable to the preſent caſe; for that George and William were not, 
properly ſpeaking, tutors or curators, but only protutors or procurators ; 
and that the law has no where ſaid, that the preſumptions eſtabliſhed 
againſt tutors and curators are to be extended to them. But, even 
upon ſuppoſition that the preſumption could be carried thus far, the 
force of it is entirely removed by what is inſtructed and proven 
to have been the ſituation of the minor's funds, which ſhew it to 
be abſolutely impoſſible, that the debts purchaſed by the defenders, 
and upon which the decreet of adjudication was obtained, were ac- 
quired by the funds of theſe minors. Mungo their father, by whom 
all theſe debts were contracted, lived in labouring circumſtances, and 
died overpowered with debt. His father's widow liferented the half of 

the 


E 


the eſtate, the whole rent of which extended only to the trilling ſum of 
four hundred pounds Scots, and ſubject to a feu- duty of two hundred 
and ten pounds Scots to the ſupericr. Mungo died before his mother a 
good many years ; and, when the eſtate devolved upon the minors, it was 
burdened with the jointure of their grandfather's widow, and their own 
mother; ſo that, after payment of theſe burdens, it is evident, that their 
fund of ſubſiſtence would be extremely inconſiderable: Hence it appears 
altogether chimerical to allert, that the law, in ſuch a caſe, would pre- 
ſume that the debts were purchaſed with the minor's funds. 

With regard to the other preſumption, which operates againſt tutors 
claiming againſt the pupils, ante redditas rationes ; it has been alrea- 
dy ſhown, that the preſumption of intus habere cannot poſlibly apply to 
the preſent caſe, as there were no funds belonging to the minors with 
which theſe acquiſitions could be made: And, at any rate, any claim, at 
the purſuer's inſtance, againſt the defender, on account of his father or 

_ grandfather's intromiſſions, is entirely cut off by the decennial preſcrip- 
tion of tutors accompts. Neither was the force of this removed by the 
anſwer made to it by the purſuer, that, if the decennial preſcription ope- 
rates againſt him, it muſt equally operate againſt the defender; for it 
ought to be obſerved, that the debts upon which the decreet of adjudi- 
cation was pronounced did not ariſe from the balance of the tutorial ac- 
compts, but was compoſed of claims founded upon extraneous grounds 
of debt, and ſufficiently authent:cated. 

The court, in giving their opinions upon this cauſe, ſeemed to lay the 
principal ſtreſs of their reaſoning upon the proof that was brought of 
Mungo, father to the minor, being in labouring circumſtances, and ha- 
ving died in a condition not to pay his debt, and upon the exceſſive 
burdens which were proven to affect the eſtate during the minority of 
the pupils, and the adminiftration of the defender's predeceſſors, which 
they ſeemed to be of opinion were ſufficient to elude the ordinary pre- 
ſumptions in laws eſtabliſhed in ſuch caſes. 


The court repelled the reaſons of reduction; but found the defender 
liable to account for his predeceſſor's intromiſſions.” 


A. C. 


H No. XVII. 
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No. XVII. ä June 22. 1765. 
NVE TI Earl of Roſeberry; 
Againſt 


FAMES BAIRD, and other Creditors. 


The act of parliament 1685 was found to have retroſpect to entails, not 
only made, but compleated by nfe Ame nt, before the date of that act, and 
recorded in the regifler of el INCS. 


HE predeceſſors of Neil Earl of Roſeberry executed an entail of the 
eſtate of Primroſe, which, in the ſubſequent tranſmiſſion of that e- 
ſtate to the ſeveral ſucceeding heirs, had been regularly recorded, with 
all it clauſes, of whatever kind, in the regiſter of ſeiſines. This entailed 
eſtate having come into the poſſeſſion of the preſent Earl, he was pur- 
ſued by the creditors of his predeceſſors, notwithſtanding of the entail 
prohibiting the contraction of debt, as it never had been inſerted in the 
particular record eſtabliſhed for the regiſtration of tailzies by the act 
1685. 

%. 13 to this claim, it was pleaded by his Lordſhip, That the 
act founded upon, in the ſame manner as every other law, could have no 
retroſpect, and was only intended to provide a remedy againſt future e- 

mergencies. He inſiſted too, that, though the houſe of Peers, in the cafe 
of Rothes, had declared, that the 40 1685 5 was to regulate tailzies prior 
to the date of it; yet that the caſe itſelf, which was the foundation of 
that ſentence, explained the ſenſe in which it ought to be received. The 
tailzie, in the caſe of Rothes, was never compleated by infeftment ; con- 
ſequenty the decerniture of the ſupreme court could only have relation 
to tailzies in the ſame imperfect ſituation; but could never be intended 
to eſtabliſh a rule for thoſe upon which infefemene had followed, and 
which, like the preſent, were recorded in the public regiſter of ſeiſines, 
patent to all the lieges. 


0 The Lords found, That the tailzie was not effectual againſt the cre- 
© ditors, as it had not been recorded agreeable to the ſtatute.” 


A. C. 
AQ. Lockhart. Alt. Burnet, 


No. XVIII. 


No. XVIII. | Fune 25. 1765. 
- GEORGE Dakar: 
Againſt 


LOCKHART of Cleghorn. 


A ſum of money being allowed to a tenant for the reparation of houſes, it 
was found, provided the houſes were put in a habitable condition, that 
the tenant was not obliged to account for his diſburſements. 


EORGE Dalziel and Mr Lockhart of Cleghorn, having agreed. a- 

bout the conditions of a tack of certain lands belonging to the 
latter, one of which was, that a ſtipulated ſum ſhould be allowed to the 
leſſee, for the expences he might be obliged to throw out in the repara- 
tion of the houſes upon the farm. A proceſs being afterwards commen- 
ced upon the different conſtructions to be put upon the terms of the tack, 
it was found unanimouſly, that the maſter could not oblige the tenant 
to produce a particular accompt of the expences he had been at, provi- 
ded he had fulfilled the terms of the tack, in properly repairing them, 
and putting them in a habitable condition. | 


Act. Loctbart. Alt. Dundas et Wight. 


No. AIX. June 26. 1765. 
ANDREW BEVERIDGE Precentor and Seſſion-clerk of Dunfermline , 
Againſt 


FAMES BAYNE and others. 


Power of Kirk-ſefſions. 


HE kirk feſſion of Dunfermline, by an act 23d January 1681, ar. 
dained, That, whoſoever in that pariſh thould give up their 
names to be proclaimed for marriage, ſhould give half a dollar to the 
poor before their proclamation.“ This act was renewed 8th Novem- 
ber 1719, upon a narrative, that the cuſtom of paying the above ſum was 

much worn out. 5 | 
The 
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The purſuer, authorized by the kirk-ſeſſion, brought an acion before 
the ſheriff, againſt the defenders, all diſſenters of di ſrerent d nominations, 
and moitly ſeceders, for payment of this ſum, founding his claira up- 
on the ads of the kirk-ſeſſion and uſe of payment. As to the laſt, the 
ſheriff allowed a proof to both parties. The purſuer limited his to the 
period from 1718 to 1738, 1. e. from the date of the laſt act of the kirk- 
ſeſſion to the ſeceſſion. It appeared from the proof, that the uſe of pay- 
ment had been pretty g general, though not univerſal; that the kirk-ſeſſion, 
on account of the rauQtance of the pariſhioners, had reſolved to accept 
what they would voluntarily give; that numbers had paid lefs than the 
half dollar, and many, though people of ſubſtance, had paid nothing. 

The ſheriff having given judgment for the purſuer, the cauſe was 
brought into this court by advocation, and, after a hearing, was taken to 
report, 

The purſuer contended, That, by common and univerſal cuſtom over 
Scotland, ſmall ſums, in ſome pariſhes more, in ſome leſs, were paid to 
the kirk-ſeſſion, for behoof of the poor, on occaſion of proclamation of 
banns for marriage; that the exaction of ſuch ſums had been authorized 
by a decree of this court, in a caſe between the kirk-ſeſſhon and ſeceders 
in the pariſh of Falkirk, of which, as it is not in any printed collection 
of the deciſions, proof was produced in proceſs. The ſum here demand- 
ed is very moderate, but one half of what was found due in the caſe of 
Falkirk. 

Anſwered for the defenders: This pee is illegal, irrational, and 
impolitic. Legal, for kirk-ſeſſions have no power to impoſe taxes of 3 
ny kind; irratisnal, being a conſtrained charity; inpolilic, being a tax 


upon the marriages of the poor. That being the caſe, it cannot be ſancti- 


fied by uſe of payment, for any length of time. Beſides, the plea of im- 
memorial ule is excluded by the act of the kirk-ſeſſion 1719, as well as 
by the parole-evidence : That of Falkirk is but a ſingle caſe, and differ- 
enced from this, in that immemorial uſage was there proved. The purſu- 
er's claim cannot be ſupported from the ſmallneſs of the ſum ; be- 


_ cauſe, if the kirk-ſeſſion may impoſe half a dollar, there appears nothing 


to hinder them from increaſing the impoſition to what ſum they pleaſe. 
The Lords ſuſtained the defences.” 


The purſuer's libel alſo concluded for payment of certain dues to the 
kirk-beadles, on occaſion of marriages and baptiſms, founding this claim 
likewiſe upon an act of the Eirk-ſeſſion, and immemorial uſage. 

Argued for the defenders : Theſe dues are only paid as a re:ompence 
for the beadle's trouble in attending at marriages, when ſolemnized by the 
pariſh-miniſter, and for ſetting water, furniſhing clean towels, &c. at 
baptiſms, when adminiftered in the pariſh-church; and, as the beadles 
are not put to this trouble by the defenders, they have no claim for the 
recompence. The act of the kirk-ſeſſion is no good foundation for this 
claim; for the ſeſſion have no power to impoſe taxes; neither can tlie 
purſuers derive any aid from common uſage in this caſe; on the contra- 
ry, that is in favour of the defenders, as hitherto theſe dues have 
been conſidered only as a recompence, and never exacted but when the 
ſervice was performed. They have never been exacted from any ſpecies 


of 
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of diſſenters through the kingdom ; and, even when a perſon of the eſta- 
blithed perſuaſion had occaſion to apply to the miniſter of a neighbour- 
ing parith tor marriage or baptiſm, it was the beadle of that pariſh who 
got the dues, and not the beadle of the pariſh where the perſona reſided. 

Anfwered tor the purſuer: Kirk-ſeſlions are a part of the church-go- 
vernment, expreſsly authorized by law: As ſuch, they are entitled to 
have their proper officers, and to ordain for theſe ſuch dues and perqui- 
ſites as may ſeem reaſonable, in their reſpective pariſhes. 

Whether the defenders are entitled to the benefit of the toleration, 
may be queſtioned. But, ſuppoling they are, the law certainty never 
meant to tolerate them in with-holding of thoſe ſmall dues neceſſary for 
the preſervation of order, or the payment of thoſe officers which the 
conſtitution of the church, as by law eſtabliſhed, has found expedient and 
neceſſary. | 

This point was alſo ſtruggled by the ſeceders of Falkirk, in the caſe 
above mentioned, and determined againſt them. 


£ The Lords found the beadles entitled to the dues claimed by them. 
AK. 


AQ. Lockhart et Henry Dundas, Alt. Montgomery et Rolland, Reporter, Kames. 


No. XX. June 27. 1765. 
WILLIAM BUCHANAN; 
|  Againlt 
AND REM DUNCAN Baker in Glaſgow. 


Action refuſed upon a bill ſubſcribed by notaries, without witneſſes. 


Oun BuchANAN, ſome time before his death, conveyed his whole ef- 
fects to certain truſtees, for the purpoſes mentioned in the truſt- diſ- 
poſition. Janet Macklum, his widow, the fulfilment of the obligations 
to whom made part of the truſt-deed, among other debts aſſigned to her 
by the truſtees, got a bill, accepted by Janet M*Farlane ; the acceptance 
of which, as ſhe could not write, was, by her authority, ſigned by two 
notaries. Janet Macklum having execute a teſtament in favour of the 
purſuer, he brought an action againſt Andrew Duncan, the defender, as 

repreſenting Janet M*Farlane, in the character of a vitious intromitter. 
Againſt this action, it was contended, on the part of the defender, That 
the bill was not good, being ſigned by notaries ; and, even upon the 
ſuppoſition that a bill was valid when ſigned by notaries ; yet the preſent 
was void, as there were no witneſſes to the {ubſcription of theſe notaries. 
That, in this country, there are only two methods of conſtituting a valid 
obligation ; 


(1 


obligation; either by a writing holograph of the party, or by a deed 
wrote by another, bearing the name of the writer and witneſſes, with 
the ſubſcription of the laſt. When the deed is not holograph, the par- 
ty either can write, or cannot write. If the laſt is the caſe, then the law 
allows him to ſubſcribe by two notaries, ſpecially authoriſed, in preſence 
of four witneſſes, whoſe names and deſignations, with that of the writer, 
muſt be inſerted in the deed. But the bill in queſtion, though it could 
have admitted of theſe ſolemnities, is deſtitute of them all; and, therefore, 
it would be repugnant to the law of this country, were ſuch a deed to be 
found valid, in direct oppolition to the moſt politive ſtatutory enact- 
ments. : | . 

As to the arguments advanced by the purſuer, concerning the uſage of 
almoſt all countries, relating to bills of exchange, and the particular in- 
dulgence every where thown them, to facilitate the operations of com- 
merce, the purſuer muſt be pardoned for being of opinion, that, if the 
indulgence already given to bills of exchange were to be enlarged, conſe- 
quences would follow prejudicial to commerce itſelf, and hurtful to the 
ſecurity of private property, as new methods would then be furniſhed, 
by the interpoſition of notaries and other perſons, to create obligations, 
to which the perſons bound never gave their concurrence. 

In anſwer to theſe arguments, the purſuer obſerved, that bills of ex- 
change have always been privileged with an exemption from the ſtatutory 
ſolemnities requitite in other deeds. Some {mall inconveniencies, perhaps, 
may ariſe from this indulgence ; but there, the national advantages deri- 
ved to commerce, renders the other unworthy of obſervation. Holo- 

aph bonds do not prove their date, in queſtions with heirs or creditors ; 
yet bills do; though it may be ſaid, that a perſon may antedate a bill, to 
avoid the effect of the act 1696, or to prevent the effects of an inhibi- 
tion. This ſhows, that the arguments ariſing from the inconveniency 
attending the priviledges granted to bills are inconcluſive, as that incon- 
veniency is evidently diſregarded by the law itſelf. 

Writing is now become almoſt univerſal, and few caſes can occur, 
when the aſſiſtance of others, on account of being otherwiſe, is neceſſary ; 
and it would be extremely hard, if, in a caſe ſuch as the preſent, a bill 
ſigned by notaries was to be rejected, when it was offered to be proven, 
that the two notaries were at the houſe of Janet M*Farlane when the bill 
was accepted; that ſhe was heard frequently to acknowledge the juſtneſs 
of the debt, and her having authorized the notaries to ſign for her. 

The ſtatute 1579 reſpects only deeds where witneiles are required to 
the ſubſcription of the parties; but, in bills of exchange, this ſolemnity 
was never required. The ſubſcription of the notary comes in place of 
that of the party; and, if witneſſes are not required to the firſt, there ap- 
pears no reaſon why they ſhould be neceſſary to the laſt. | 
I Thecaſeot Dinwoodie, 28th of June 1737, is preciſely impoint, where 

the court found a bill to be valid, though ſubſcribed by notaries. 

The court ſeemed to be of opinion, that, if witneſſes had atteſted the 
ſubſcription of the notaries, the bill would have been good. And, as to 
the caſe Dinwoodie, it was obſerved, on the bench, that there were two 
witneſſes to the ſubſcription of the rotary ; notwithſtanding of which, 

| | | "NP 


4 


the court firſt found the bill void, and its being afterward: ſuſtained, was 
chiefly on this medium, that the debtor was alive, and did not Een 
his having authorized the notaries to ſign for him. 


The court ſalteined the objections to the bill.” 


Act. James Dundas. Alt. John Dalrymple. ; 


No. XXI. | . July 9. 1765. 
KATHARINE STEWART; 
Againſt 
CHARLES MFARLANE, 8&c. 


A wife's intereſt in a bond when her huſband dies before the term of pay- 


ment. 


TOHN M*FARLANE huſband of Catharine Stewart, of this date, lent 
the ſum of L. 100 Sterling to Hugh M*Farlane of Callichraw, for 
which he took a bond, in the following terms: I Hugh M*#Farlane of 
Callichraw, grant me to have borrowed, and actually received, from John 
« M*Farlane tackſman of the bridge of Mitchaell, the ſum of L. 100 Ster- 


Feb. rr. 
1763.1 


© ling, money foreſaid, is allenarly lent out for the uſe and behoof of 


© Charles M*Farlane, ſon of Duncan MFarlane in bridge of Mitchael! ; 
and the intereſt of the ſaid ſum, at five per cent. is to be uplifted by the 
« ſaid John M*Farlane, during his own lifetime; the foreſaid John M*Far- 
© lane ſtill reſerving the management of the forefaid ſum of L. 109, during 
© his own lifetime or pleaſure, and to rene, this bond as oft as needful, 
© renouncing all exceptions and objections to the contrary. Which ſum of 
I. 100 Sterling, with the due and ordinary annualrent from the term 


© of Martinmas laſt bypaſt, at which term the ſame was borrowed, not- 


«< withſtanding of the date hereof, to the term of payment underwritten, I 
bind and oblige my heirs, executors, ſucceſſors, and intromitters with 

* my goods and gear 'whatſomever, thankfully to content, pay, and again 
deliver, to the ſaid John M*Farlane, his heirs, executors, or afſignecs 
s whatſomever, and that upon the term of Martinmas next to come.” 

Of this date, being poiterior to the date of the ſaid bond, the faid John 
M*#arlane made a will, by which he appointed Duncan M*Far lane his 
brother-german, and father to Charles the defender, his executor, bur- 
dening him with payment of certain legacies to his friends, and, among 
others, with 2000 merks to Charles the defender; and further, he ap- 
pointed him reſiduary legatee, directing his father, Duncan the executor, 
to pay to him whatever f tree ſubject chere ſhould remain after clearing 
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his debts and legacies in the will. It was likewiſe provided, that this 
will ſhould not prejudge the intereſt of Catharine Stewart my ſpouſe, in 
the ſubjects in communion between them. 

John M*#Farlane having died before the term of payment, his widow, 
the purſuer, brought an action againſt the defender for payment of one 
half of the ſum contained in the bond, as belonging to her, jure relictac. 

Againſt this action it was pleaded for the defender, That, by the form 
of the bond, the money at John's death was not 2½ bots of him, but 
belonged to the defender : That it appeared from the narrative of the 
bond, that the money was lent out allenarly for his uſe; and, though the 
adminiſtration of it was reſerved to him, and the ſum taken payable 
to him, his heirs, or athgnees; yet that could import no more than a 
power to alter, it he thought proper; which, if he did not do, the con- 
tents of the bond, in virtue of the narrative clauſe, became his property, 
immediately upon his uncle's death, without being accounted part of the 
defunct's moveables, ſubject to the adminiſtration of his executor, or the 
legal provifions of his wife. As to the apparent contradiction between 
the narrative and obligatory clauſe in the bond, no weight can be laid 
upon this circumſtance, when it was conſidered, that there could be no 
dubiety as to the intention of the granter. The bond was wr ote in the 
country, by Hugh MFFarlane the debtor, a man unacquainted with buſi- 
neſs; but the inaccuracy occahoned by his ignorance will never be ta- 
ken hold of to defeat the evident intention of the creditor. 

It was contended, on the other hand, by the purſuer, That the bond 
was not of ſuch a tenor as to give the defender any right thereto, exclu- 
{ive of the heirs and executors of the defundt. The obligatory clauſe is 
that only by which any obligation can ariſe, or any right be eſtabliſhed 
by a deed of this kind ; and, though the narrative may contain and ſet 
forth what the creditor intended to do; yet the obligatory part was only 
to be regarded in determining the queſtion to whom the contents of the 
bond did belong. In this caſe, the money is expreſsly taken payable to 
himſelf, his heirs, and executors whatſomever ; but even the narrative 

rovides, that it ſhould be under his management during his lifetime or 
pleaſure. The purſuer always underſtood it as a rule, that, when there 
was a diſcrepancy between the narrative of a deed and the obligatory 
part, the queſtion behoved to be decided according to the laſt, as the A- 
terarum obligatio aroſe from this only, and not 8 the narrative, what- 
ever it might contain concerning the intention of the creditor. 

But, even ſuppoling the bond ſo conceived as to give the defender a 
right excluſive of the executor ; yet the intereſt of the purſuer could not 
be aflected thereb) y ; as, by her huſband's death before the term of pay- 
ment, this bond, like his other moveables, remained 7 boni of him, ſub- 
Jet to her jus relifac. That this was abundantly evident from the ob- 
ligatory part of it; and the narrative, at the moſt, can be conſider- 
ed only as a deſtination of ſucceſſion to Charles. Upon John's death, 
Charles could not validly diſcharge this bond ; he could only have ſued 
the exccutor to confirm it, as i bu, of the deceaſed. and then either to 
aſſign it to him, or uplift the contents, and pay them over to him. It is 
indiſputable, that the jus relictac extends to all perſon:] bonds bearing 


intereſt ſrom their date; if che un — before the term of payment, 
ſuch 


688 


ſuch bonds have always been conſidered as ſimply moveable, before that 
period arrive. Neither could the deſtination of this bond ever be conſi- 
dered in the light of a ſpecial legacy to Charles; and, therefore, not revo- 
cable by a general teſtament; for the obligation in the bond itſelf is ta- 
ken to the defunct's heirs and aſſignees, and the ſubſequent diſpoſition 
conveys every bond or ground of debt to Duncan, whom he had named 
his executor; which clearly comprehends the bond in queſtion, amongſt 
the other moveables belonging to him at the time of his death. 


The court found, That the purſuer's huſband having died before tlie 


term of payment of the bond libelled, ſhe hath right to one half 
of the principal ſum, intereſt, and penalty therein contained, jure 
relictae, and remit to the Lord Ordinary to proceed accordingly ; 
* and, upon a reclaiming petition, adhered.' 


A. C. 
AQ. Rae et Burnet, Alt. Patrick Murray. 
No. XXII. : July g. 1765. 
HOGG and Co.; 
Againſt 


HOLDEN. 
Septennial preſcription of cautionary obligations. 


| OGG and company, merchants in London, being creditors in certain 
ſums to Richard Holden, Abraham Holden his brother wrote tothem 
as follows: I am very much obliged to you for this, as well as former 
« favours done my brother. For this L. 50 you have given your accept- 
c ance, at ſix months date, I will ſee you paid, though he ſhould not re- 
turn; and, if you think a further acknowledgment or ſecurity requiſite, 
< ſhall have it. I had a letter from him of the 24th laſt, wherein he in- 
forms me, that he had an opportunity to carry out goods to a pretty 
© large value, and had applied to you, who was ſo good as to ſend him 
your acceptance for L. 50, at {ix months date, and propoſed to ſend 
< you his will and power till he returned ; however, though he ſhould 
© not ſend it, I will ſee you paid. 
In 1764, Hogg and company brought an action againſt Robert Hol- 
den, ſon and heir of Abraham, for payment of this ſum. 
The*defender p/caded the ſeptennial preſcription, upon the act 1695. 


C 


preſcription to ſuch only, as are expreſsly bound for another as cau- 


Anſwered for the purſuer : The act gives the benefit of that ſhort 


Jan. 13. 
1753. 


(3 
© tioners, or who have a clauſe of relief in the bond, or a bond of re- 
* lief apart, intimated perſonally to the creditor at his receiving the 
bond.“ As none of theſe is the caſe here, Abraham Holden was not a 
cautioner in terms of that ſtatute ; _ therefore, the defender cannot 
plead the benefit of it. 

Replied : The defender's father was ſtrictly and properly a cauttoner 
for Richard. The letter founded on contains nothing that can import a 
1ovatio of the debt, or a freedom of the principal debtor from payment; 
on the contrary, Abraham binds himſelf only in caſe Richard ſhould 
fail to Pay- The caſe appears extremely ſimilar to one collected by Lord 
Harcarie, June 1661, Home contra Lockhart, No. CCXXXIV. ; and a- 
nother by Fountainhall, 20th January 1693; in both which, perſons 
bound much in the ſame terms with Abraham Holden were found to be 
cautioners not exprom:fſors. 

Daplied: It is unneceſſary to inquire whether Abraham Holden was 
properly a cautioner or not. It is certain, he was not a cautioner in terms 
of the ſtatute, which, being correctory, may not be extended beyond the 
words; v. More contra Forbes, 16th February 1710; Rutherford contra 
Scot, gth February 1715; Blair contra * 20th January 1747. 


Fn The Lords found, That the action was not cut off by the ſeptennial 
« preſcription.” 


Act. Dav. Graeme, Alt. John Douglas. Clerk, Pringle. 


No. XXIII. 7] July 10. 1765. 
CARMICHAEL; 
Againſt 
PETER 


Marrandice from fact and deed. 


ARMICHAEL Het two ſhops in Edinburgh to James Cundel, for 
13 years, after Whitſunday 1753, at L. 12 a-year; but having 
afterwards made conſiderable i 3 Cundel engaged, * to 
ay a certain additional rent. 5 
In March 1761, Carmichael entered into a contract with Peter, by 
which, along with a contiguous cellar, he let the ſhops to Peter; the 
tack of the ſhops to commence at the iſſue of the leaſe to Cundel. At the 
ſame time, Carmichael aſſigned to Peter Cundel's tack ; and upon the 
narrative that Cundel had engaged to pay of additional tack-duty, at the 
rate of 10 per cent. of the expence of the whole repairs, and that theſe 


had amounted to L. 133: 15: o, he alſo aſſigned the foreſaid additional 
© rent, 


( 9] 
* rent, with all action and execution competent therefor.“ The aſſig- 
nation to the tack, and agreement with Cundel, was warranted from 
fact and deed only. 

Peter having demanded payment from Cundel, Cundel alledged, that 
his agreement with Carmichael was only to pay 8 per cent. of L. 50, 
without any regard to the amount of the expence. 

Carmichael having ſued Peter for the ſtipulated rent, Peter inſiſted for 
a proportional deduction, unleſs the purſuer could eſtabliſh the obligation 
on Cundel, as ſet forth in the aſſignation. At the ſame time, Peter 
brought an aCtion againſt Cundel, that Carmichael might have an oppor- 
tunity of eſtabliſhing his bargain with him; but no proceedings were 
nad in this action. 

Anfewered for Carmichael : The aſſignation is only warranted from 
fact and deed; and therefore, unleſs the defender ſhall ſhew, that, by the 
fact or deed of the purſuer, the ſum in diſpute has been with-held from 
him, he cannot prevail in his preſent claim. If the defender ſhould 
prove, that the agreement with Cundel was as Cundel alledges, then he 
would be entitled to a proportional deduction; becauſe then it would ap- 
pear, that, by the, fact or deed of the purſuer, part of the ſubject had 
been evicted. 

Replied for Peter: It is eſſential to the contract locati, that if the ſub- 
jets let do periſh or fail, otherwiſe than by the fault of the leſſee, then 
the leſſee is no longer bound to pay the tack-duty, J. 15. pr. et F 1. 

J. 33. F. locati. Dict. v. Periculum. This is the caſe, though no war- 
randice at all be expreſſed. The purſuer is not only to be regarded in 
the light of cedent, but as leſſor. The aſſignation to the agreement with 
Cundel, was really a leaſe of the profits ariſing from that agreement; for 
which he took the defender bound to pay a higher rent. By the con- 
tract, even the aſſignation to the written tack with Cundel, is warranted 
from! fact and deed only; but, ſuppoſe the ſhops were burn or become 
ruinous, could it be maintained that the defender was notwithſtanding 
liable for the rent, becauſe this did not happen by the fact or deed of 
the . 


The court was of opinion, That the purſuer was bound to make 
good his own averment; and therefore found the defender en- 
< titled to retain the 10 per cent. in regard the purſuer had not pro- 
ved his 3 agreement with Janes Cundel.“ 


A. R. 


Act. A. Auen. Alt. Rae. Clerk, Roſs. 


No. XXIV. 
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No. XXIV. July 17. 1705. 
FAMES DOBIE; 
ach 
I VES RICHARDSON. 


In order to ſave the jus mariti upon the diſſolution of a marriage within 


the year, not ſufficient that a child be born alive, unleſs it alſo be heard 
40 Cry. | 


OBIE's wife bore a child about nine months after their marriage, 

and died in child-bed. Agnes Richardſon, her ſiſter, immediately 

took poſſeſſion of all her moveable effects. Dobie brought an action a- 

gainſt her, concluding for exhibition and delivery, and that ſhe ſhould 
hold compt and reckoning, and divide with him Mrs Dobie's effects, ac- 

cording to the preſcription of law. : 

The defender having alledged, that the child was ſtill- born, the cauſe 
went to proof. It appeared, that the child breathed, raiſed one eye-lid, 
and expired with the uſual convulfive agonies, about half an hour after 
its birth ; but was not heard to cry. 

The defender contended, That it was eſſentially requiſite that the child 
ſhould have been heard to cry, upon the following authorities ; Reg. 
Majgſt. I. 2. f. 8. \ 1.; Leg. Burg. c. 44. H 4; Balfour's Prafiics, p. 
100.; Craig, L. 2. Dieg. 22. H 41. 42.; Starr, J. 1. t. 4. 1g. et J. 2. 
1. 6. Y 19. . | | | 

. for Dobie: The object of the law is a living child. This is 
evident from the nature of the thing, as well as from the authors quoted 
by the purſuer, who, in general, ſay, only that it is neceſſary the child be 
born alive. Becauſe moſt children do cry immediately after their birth, an 
erroneous opinion ſeems to have obtained, that all children born alive do 
ſo; and hence that circumſtance has been mentioned as a proof of the 
child's life; but this is not to be underſtood ſo ſtrictly, as abſolutely to 
exclude other proofs by circumſtances equally pregnant and certain. 
In treating of the law of death-bed, moft of our authors mention 


the defunct's going to kirk or market as the only legal proof of his 


reconvaleſcence; yet Lord Stair gives it as his opinion, that a proof by 
equipollent circumſtances may be admitted; J. 4. J. 20. H 45. 

To ſhew how abſurd a conſtruction ſtrictly literal were, in this caſe, 
the Reg. Majgſt. which was, no doubt the original of all the other au- 
thorities quoted, requires that the child ſhould be heard to cry within the 
four walls of a houſe ; but, if a child ſhould chance to be born in the 
fields, and be heard to cry there, could it be maintained that this ſhould 
have no effect? 

Further, 


6 


Further, the quotations for the purſuer relate to the courteſy and terce; 
but the argument from them to the preſent queſtion is not concluſive ; 
as they and the Jus mariti ſtand on a different foot in ſeveral reſpects. 
The right to thoſe is only created by the birth of a child. The us ma-. 
riti, on the contrary, takes place immediately upon the marriage ; but 
is reſolved by the diffolution of the marriage within the yeer, without a 
living child ; and there might be ſome reaſon for requiring more evidence 
to create a right, than to ſave a right already created. 

Replied for the defender: Wherever the lawyers treat of the proof of 

the child's being born alive, they unanimouſly required it ſhould be heard 
to cry: And, as the ſigns of life may often be uncertain and equivocal, 
there is a manifeſt expediency in eſtabliſhing ſome certain criterion, and 
not leaving a matter of this kind to the opinion or judgment of wit- 
neſſes. | 
The Regiam Majgſtatem does indeed fay, that the child muſt be heard 

to cry within the four walls o af houſe ; but that addition appears only 
to be deſcriptive of what uſually happens; and beſides, there is no oc- 
caſion, in the preſent queſtion, to canvaſs whether that be neceſſary or 
not. | | 3 
There is no foundation for diſtinguiſhing between this caſe, and that 
of the courteſy or terce. The lawyers have made no diſtinction. On 
the contrary, Balfour and Stair have expreſsly laid down the law in the 
ſame way as to both. | | | 

The Lord Ordinary found, That, as Mrs Dobie did not live year 
and day after her marriage, and as it was not proved, that the child or 
© /eetus of which ſhe was delivered was heard cry, the purſuer's claims on 
account of the marriage were reſolved.“ 
Upon a reclaiming bill and anſwers, © the Lords adhered.” 


A. R. 


Ad. Arm/lrong. Alt. Montgomery. Clerk Kirkpatrick, 


No. XXV. Fu'y I9. 1765. 
WILLIAM REI, Merchant in Edinburgh, c ſubplicant * 


An action brought before the Court of Seſſion, again/l an Officer of the 
revenue, for a treſpaſs, cannot be flayed and removed into the excheguer 
by an injunction from that court. 1 i 


R RE1D, on the 15th of July, preferred a petition, ſetting forth, 
| that, ſome time ago, he had erected at Woodhall, in the pariſh of 
Collington, a mill of a particular conſtruction, and his own invention, 
which manufactures tobacco into ſnuff with more expedition and leſs ex- 
pence than ordinary mills do; for which reaſon, he had always been 
extremely anxious to keep the mechaniſm of this mill a ſecret. 
That, on Friday the 5th of April laſt, ſome mill-wrights and ſmiths in 
Collington, along with ſome exciſe-othcers, and a conſtable, forcibly en- 

2 EY, L | tered 
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tered into the purſuer's mill, on pretence of ſearching for ſmuggled 
goods, but in reality, as he believes, to diſcover the machinery, the aſ- 
ſiſtants to the officers of Exciſe being all tradeſmen ſkilled in works of 
this kind, and employed at another ſnuff-mill near Collington, belong- 
ing to Mr Gilleſpie, tobacconiſt in Edinburgh; and the petitioner never 
having given any reaſon for ſuſpecting that he concealed ſmuggled 
goods in his mill-houſe. | 

That the tradeſmen and officers above mentioned, after ſtaying as 
long as they thought proper in the petitioner's mill-houſe without tind- 
ing any ſmuggled goods, retired ; and the petitioner raiſed a fummons 
againſt them before this court, concluding for damages and expences, 
which ſummons had not yet been called, the days of compearance not 
being run till the 17th current. en 

That, on the 10th current, the petitioner was ſerved with a writ from 
the court of exchequer, by which he is ordered to ſhow cauſe, againſt 
the firſt day of next term, (which is the 18th current), why the action 
he had brought beforethis-courtſhouldnotbe removed into the exchequer? 

And he and his attornies are enjoined, in the mean time, to ſurceaſe all 
further procedings before this court. This writ, it appears, was iſſued 
upon a motion from his Majeſty's Advocate, on behalf of his Majeſty 
and the perſons above mentioned, for whom the writ bears it was prayed, 
That the ſaid action might be removed from the ſaid court of ſeſſion 
into this court, and all further proceedings before the ſaid court of ſeſ- 
< ſion ſtayed.” And the petitioner was certainly informed, that a copy 
of his fummons had been read in the court of exchequer. 

That the petitioner thought it his duty to ſubmit, in this manner, to 
the conſideration of their Lordſhips, the competency and propriety of 
the ſaid motion and injunction. He was adviſed, that every action of 
debt, from whatever cauſe it ſprings, or againſt whatever perſon it is 
brought, is competent before the court of ſeſſion. And that, as his ac- 
tion againſt the above mentioned perſons concluded for damages and ex- 
pences, on account of their having broke into his mill, it was evidently 
an action of debt, and conſequently competent before this court. Though 
it were true, as alledged by the perſons above mentioned, that they had 
acted in virtue of their office, and under the authority of a writ of aſſiſ- 
tants, that would not be juſt ground for the injunction. The officers 
of every court may be either tried criminally, or purſued civilly, before 
other courts than thoſe to whom they belong, for an alledged abuſe or 
excels committed by them in the execution of their office. The courts 
to whom they belong have no power of repledging them ; nor have the 
officers any priviledge of claiming an exemption from the juriſdiction 
of other courts. As to the writ of aſſiſtants, the validity and legality of 
it may very probably come to be canvaſſed in this action. As the peti- 
tioner is informed, the writ of aſſiſtants the perſons above mentioned 
had with them, was not a legal writ-in terms of the ſtatutes authoriſing 
writs of aſſiſtants, and of the ſame tenor with thoſe in uſe to be granted 
in England, the law of which ought to regulate thoſe matters here, but 
a general and unjuſtifiable warrant. But, ſuppoſing that a formal de- 
clarator of the legality of ſuch writ would not be competent before 
this court; yet a queſtion as to its validity ariſing incidentally, and from 


the 
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the plea offered in defence, could not render the court incompetent to an 
action to which it certainly would otherwiſe have been competent; as 
it is (eſtabliſhed law, that it is competent for courts to judge of points 

propoſed as a defence, to which they would not have been competent in 
an original proceſs. 

That, ſuppoſing the petitioner's action to be altogether incompetent, 
the petitioner could not but doubt, whether the court of exchequer could 

remove it to themſelves, or ſtop procedure before this court by an in- 
junclion; as the court of ſeiſſion is a ſupreme and ſovereign court, and 
as the perſons above named were commanded by the ſummons at his in- 
ſtance to appear before that court, they ought to have appeared, and, if 
.adviſed that the court was incompetent, to have pleaded a declinature, 
which this court would have ſuſtained or repelled as it ſaw cauſe ; and, 
if the defenders thought themſelves agrieved, they had a remedy in 
the ordinary courſe of law, by an appeal to the houſe of Lords. 

But, /eparatim, the competency of the purſuer's action was put out of 
all doubt, by that part of his libel which alledged, that the defenders 
had broke open and entered his mill, not really from a ſuſpicion or in- 
formation that ſmuggled goods were concealed in it, but with an inten- 
tion to diſcover the ſecret of the machinery. 

The petitioner therefore prayed their Lordſhips to take the prem fon 
into their conſideration, and to grant him ſuch relief as to them ſhould 
ſeem proper. 

When this petition was mw his Majeſty's advocate agreed to with- 
draw the motion in exchequer ; upon which the court ſuperſeded adviſing 
the petition till that was done, and then pronounced an interlocutor find- 
ing the petition competent, and bearing the diſcharge of the motion. 


| J. M. | 
Pet. M Laurin. Croſby. 


No. XXVI. 


FOMAN and WILLIAM HOWIES, nephews and me of the | 
deceaſed ROBERT POLLOCK; | 


Againſt 
MAR GAR E T WYLTE, his relict. 
Qualified Oath. 


TOuN and William Howies, the nephews and executors of the deceaſed 
Robert Pollock, brought a proceſs againſt his reli& before the com- 
millary of Glaſgow, libeling, ixter alia, that ſhe had, before and ſince 
* her Lad huſband's death, intromitted with, or uplifted and received caſh 
and other moveables which pertained and was owing to him, or in his 
'* cheſt or other repolitories, at his death, to we value and extent of 

* 2000 merks Scots.” 
_ "THE < - 
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The defender having denied the libel as laid, the purſuers referred the 
ſame to her oath; and ſhe deponed, That“ the defunct, two or three 
days before his death, delivered to the deponent 24 guineas, and a piece 
© of gold whereof ſhe knew not the value, and two crown pieces, and two 
© or three half od hows all which he gave her in compliment for her own 
© ue. 
this, the commiſſary found the libel not proved, in ſo far as re- 
ſpected the 24 guineas and the gold and ſilver pieces. But, upon an advo- 
cation, Lord Alemoor Ordinary found, That it would be of dangerous 
conſequence to admit intromitters with the monies and effects of de- 
ceaſed or dying perſons, to prove their title o intromiſſions by their own 
oaths; therefore, finds the defender, in this caſe, liable to account to 
the purſuers for the 24 guineas, piece of gold, crown pieces, and half 
crown pieces, mentioned in her oath.' 
Margaret Wylie reclaimed, and pleaded, That the interlocutor proceed- 
ed upon a pelitio principii; for the point de quo guaeritur, and referred to 
her oath, was, whether ſhe had any intromiſſion or not? Had the fact 
been eſtabliſhed, that there was a ſum belonging to her huſband, and 
that it had come into her poſſeſſion when he was dying, or after his 
death, the ratio decidendi might have applied; but the purſuer had no 
other way of proving that there was an intromiſſion, but her oath; ; and 
they accordingly did refer /impliciter to her oath, whether ſhe had intro- 
mitted with any money belonging to her huſband at or about the time 
of his death. Her depoſition reſolves into a flat denial of the fact. She 
does not admit, that ſhe had any intromiſhon with the money in queſtion 
as beloning to her huſband. She owns indeed, that this money was once 
in his poſſeſſion ; but ſhe ſays, that he delivered it out of his own hand 
to her in a compliment, which is an expreſs denial of the fact alledged 
by the purſuers, viz. that, at or about the time of her huſband's death, 
ſhe intromitted with money of his, lying in his repoſitories. Had the 
purſuers proved aliunde, that the defender was in poſſeſſion of 24 gui- 
neas which had belonged to her huſband ſome days before he died, there 
might have been room for inſiſting, that the defence of donation was 
not proveable by her oath, or dangerous to admit it to be ſo; for, even 
in ſuch caſe, by the principles of law, the onus probundi ought to have 
been laid upon the purſuers; as it is an eftabliſhed maxim, that move- 
ables, or money in the poſſeſſion of any perſon, are preſumed to be his 
property, unleſs the contrary be proved. But, whatever might have been 
the determination in fuch a caſe, where the only queſtion was as to the 
title of the defender's intromiſſion, it is plain, that the preſent caſe is to- 
tally different ; for the purſuers pretend not to have any evidence, that 
the defender was poſſeſſed of money which had formerly belonged to her 
huſband. They referred the whole matter to her oath, and it reſolves 
into an expreſs denial of the libel ; and the quality of donation is clearly 
intrinſic, being inconſiſtent with the fact alledged againſt her. If the 
quality of the oath be rejected, the whole mult be rejected, and it muſt 
{till lie on the purſuers to prove, that ſhe is in poſſeſſion of 24 guineas 
which once belonged to her huſband. The deciſions proceed upon the 
principles maintained by the petitioner, Dic. vol. 2. from H. 295. to 
5. 299. And there was a late judgment very much in point, 2 1ſt Novem- 
ber 1759, James Mitchel, contra Thomas Wright. 
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Anſwered for the Howies, The defender's oath would have been final 
and deciſive, had the point referred been, Whether or not the monies in 
queſtion were gifted to her by her huſband? But that was not the caſe; 
the did not alledge ſuch gift in her defences, nor was it the ſubject of 
reference. It was the intromitting with, and having monies in her poſ- 
ſeſſion that had belonged to her huſband, that was referred to oath. In- 
tromiſſion is in effect acknowledged, but a quality adjected. And the 
preſent caſe is evidently a queſtion concerning the title of her intromiſ- 
ſion, and whether ſhe can be allowed to prove the title of donation, in 
order to ſcreen her undue intromiſſion. 

The principles upon which adjected qualities, in caſes iter viva, are 
conſtrued to be intrinſic, do not apply to caſes of intromiſſion with the 
effects of a dying or dead perſon. In cafes inter vivos, the ſtrong pre- 
ſumption that poſſeſſion preſumes property, gives the greateſt latitude to 
the oath of party, and credit to ſuch adjected qualities. A variety of ſuch 
caſes occur in that part of the Dictionary referred to by the defender. 
In theſe, the very nature of the claim proves a voluntary delivery by the 
Proprietor of the effects to the party, which preſumes an abſolute tranſ- 
ference of the property, unleſs the contrary be proved bx oath. But 
this preſumption ceaſes in caſes of intromiſſion with the effects of per- 
ſons dead or a-dying. The law is juſtly jealous of ſuch intromiſſions; 
and it is of great moment, that the Lord Ordinary's interlocutor be fol- 
lowed as a rule, the conſequence of which will be no more than this, 
that none can have right to the effects of dead perſons, unleſs thoſe who 
have taken care to have a proper document, and practices againit which 
the law has found it neceſſary to enact penal ſanctions, will thereby re- 
ceive a more effectual check. 

There is a deciſion which ſtrongly confirms the doctine maintained 
by the purſuers, 29th November 1679, Irvine contre Kirkpatrick, ob- 
ſerved by Stair, and thus abridged in the Dictionary, vol. ii. p. 298. 
< But, as intromiſſion with a party's moveables after his deceaſe, will not 
* preſumed to be upon a title, becauſe poſſeſſion in that caſe does not 

< preſume property, vicious intromiſhon being referred to a defender's 
< oath, and he acknowledging that he got the goods from a third party, 
< who had a diſpoſition from the defunct, the quality was not reſpected, 
ſeeing he did not produce the diſpoſition.” Caſe of Wright, referred to 
by the defender, does not apply; for his oath was not in his own favour, 
but emitted by him gza depoſitary, with reſpect to the purpole of the 


depoſition. 


. The Lords altered the Lord Ordinary” 8 interlocutor, and found the 
quality intrinſic.” 
J. M. 


AR. ill. Wallace. Alt. {lay Campbell, 
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We Merchant Company and Trades * Edinburgh; 
Againſt 


The 9 Miniſters, and Council of the City of Edinburgh, 
Governors of Herriot's Hoſpital. 


WWho entitled to call the Governors of an Heſpital to an account ? Whether 
the Governors have power to feu out the Hoſpital's lands? Whether the 
Court of Seffion may eftablifh rules for the future admini/tration of the 
affairs of an Hoſpital ? 


HIS hoſpital was endowed by George Herriot, for the maintenance 
and education of poor fatherleſs boys, the ſons of burgeites and 
© freemen of the city of Edinburgh.“ The Magiſtrates, miniſters, and 
council of the city, were appointed feoffees of truſt, and * ordained as 
< feoffees, to be governors of the lands, poſſeffrons, revenues, and goods of 
© the ſaid Heyfpital The runds were directed to be employ ed © towards 

* purchaſing certain lands in perpetuity, to belong unto the hoſpital.” 

Lands were accordingly purchaſed at different times, the couveyances 
taken to the governors, as /eoffees in truft in perpetuly, tor behooi of the 
Hoſpital. 

Several {mall parcels of the hoſpital's lands had been feued ont by tlie 
governors, both to individuals and the town of Edinburgh, 4 "Hig pal 4 
tcrent conditions. In 1759, the town, in view of forming a ©: 
munication with the fields on the north ſide of the town, by a b.! 8 On 
ver the North Loch, obtained a feu of 37 acres of the hoſpitab-lands. 
The feu-duty was 5 bolls of barley ; and by the feu-contraQ, it was re- 
ferred to certain perſons, what proportion of the profits that might arite 
to the city of Edinburgh, by mcans of this feu, ſhould be paid annually 
to the hoſpital ? 

This meaſure having appeared dif: advantageous to the hoſpital, the 
merchant company, and incorporations of the city, brought a proceſs 
egainſt the governors, concluding, zuler alia, to have it found that the 
guvernors had no power to feu the hoſpital-lands, or, if they had ſuch 
power, that it ſhould be put under ſuch limitations as might e its 
being exerciſed to the prejudice of the hoſpital. 

The defenders ofje2c.7 to the title of the purſuers, upon the following 

ounds. 1}, It is an eſtabliſhed rule in law, That no perſon is entitled 
to found, either direQly in an action, or by way of defence, upon any 
Tight that does not properly belong to himſelf, but to ſome hind party. 
In the preſent caſe, the whole funds belonging to the hoſpital a. e, by 
the expreſs deed of the founder, deviſed to the magiſtrates and mini- 
ſters of the city as adminiſtrators. They are veſted with every right, and 
entitled to inſiſt in every action competent to the hoſpital. If the for- 
mer adminiſtrators have tranſgreſſed their powers, and ſquandered or 
miſapplied the funds of the b as the reparation is due, not to 
theſe purſuers, but to the hoſpital, ſo it is only the preſent adminiſtra- 

tors of the hoſpital who may call the former ones to account; as ap- 
cars to have been done in a ſimilar caſe, Fountainhall 22d Ne 
1698, Magiſtrates of Edinburgh, contra Binning. | 
2dly, 


9 


2 Aly, No verfon | is obliged to anſwer as defender in any action, unleſs 


his obtaining an abſolvitor therein will give him the benetit of a res J 


Aicula, and eſfectually cover him from any future challenge upon the 
ſame grounds. But, as every private burgeſs has an equal right and in- 
tereſt to inſiſt in the preſent action with the purſuers, if it ſhould be found 
that theſe have a title, it will be impoſſible for the governors to be ſecure 
with regard to any act of adminiſtration, till they have ſtood a proceſs 
at the inftance of every one diſconteated burgeſs in Edinburgh. 

- Anſwered for che purſuers: As the mortification is for the behoof of 
the children of burgeiles and freemen of the city, the purfuers, whote 
families are to reap the benefit of it, have a manifeſt intereſt to take 
care, that the adminiftrators do not either abuſe or exceed their powers. 
Ihe preſent adminiſtrators may have a right tꝰ ſue for redreſs of wrongs 
done to the hoſpital by former adminiſtrators, but who are to call the 
preſent ones themlelves to account ? The former ones loſe the charac- 
ter of governors with their office, and ſink into that of fimple burgeſſes. 
The hpſpital-boys are pupils, when admitted and dimifled before ma- 
Jority. The power given to biſhops and ordinaries, by the former law, 
is at an end by the abolitioa of epiſcopacy. Jo ſay, that the preſent 
adminiſtrators have the ſole right to call themſelves to account, or declare 
their own powers, is abſurd. The purſuers, therefore, as they have an e- 
vident intereſt, ſo they ſeem to be the oz/y perſons who can inſiſt in this 
action. | 

The objection, That a decree ab/o/vitor could not give a res judicata to 
the defenders, is not concluſive, That inconveniency attends all popu- 
lar actions, which however are known in the law of Scotland. Thus, 
every burgeſs may call the magiſtrates of his borough to account for their 


adminiſtration of the common good; Johnſton coxzra Magiſtrates of E 


dinburgh, 1735 3 Anderſon contra Magiſtrates of Renfrew, zoth June 
1752, though in ſuch caſes the ſame objection might be made. 
The Lords ſuſtained the purſuers title to carry on this proceſs.” 


II. Queftion, Whether the governors have power ts feu out the boſpital- . 


lande? 

Argued for the purſuers: The defenders not being proprietors, but on- 
ly feoffees in triſt, or adminiſtrators of the hoſpital's funds, cannot alie- 
nate or let in feu- farm, which is undoubtedly a ſpecies of alienation. 
The hoſpital-boys being always either pupils or minors, the powers of 
the governors are ſuch as belong to tutors and curators. Suck was the 
idea both of the Roman and Canon law; L. 32. c. de Epiſe. el Cler. 
Voct. ad Pand. tit. de reb. eorum qui ſub tutela, &c. F. 17. Laren pur Iuſdit. 
juris Cauonici, L. 2. tit. 23. f. 

24ly, By the expreſs will of the founder, the money beſtowed by him 
was directed to be employed, for and towards purchaſing lands in per- 


petuity, to belong to the hoſpital, and © the yearly value of the lands 


*1o purchaſed,” is appropriated for the maintenance of the 11 which 


> evidently imports a prohibition to alienate the lands. 


34%, If the governors may let in feu-farm, and thereby convert the 
lands into feu- duties, they may alio convert the feu-duties into a ſuny 
of money ; .and of what dangerous conſequence this might he to the 


funds of the hoſpital, is obvious. In fact, ſome of the feuers have, by 


their 
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their contracts, an option to purchaſe part of their feu-duty at 'a certain 
rate. 
Anſwered for the defenders: It is an eſtabliſhed maxim, That land-pro- 
perty mult exiſt ſomewhere, nor is the caſe of communites any exception. 
The magittrates and other adminiſtrators are the repreſentatives of the 
community, and their deeds being conſidered as the deeds of the whole 
body, mult have the ſame effect in law with thoſe of any ordinary pro- 
prietor. As to the preſent caſe, the defenders ſtand infeft in the lands in 
queſtion, upon the moſt folemn title of property known in our law, 
a charter of reſignation under the great ſeal, followed by infeftment, 
and confirmed by a Scotch Act of Parliament. If theſe titles were not 
ſufficient to veſt in them the feudal right and property, it would follow, 
that the lands have been in non-entry ſince the reſignation * which 
the charter proceeded. 

If the property be veſted in the defenders, they muſt have power to 
feu the lands of conſequence, unleſs they are reſtrained by the expreſs 
will of the founder, or by the nature of their office, as being fegſees in 
_ truſt for behoof of the hoſpital. | 

As to the will of the founder, the only thing inſiſted on by the 
purſuers is that, where he ordains the lands to be purchaſed in perpetu- 
ty to belong to the hoſpital ; but this phraſe, which is uſual in deeds 
conceived in the Engliſh Form, as Herriot's was, does not import, 
that the lands ſhould be unalienably annexed to the hoſpital. It an- 
ſwers preciſely to our common clauſe of ſtyle, beruably and irredeemiabæ, 
or in perpetuam remanentiam, and denotes a perpetual, in oppoſition to a 
temporary or a redeemable, right. | 

Though the defenders are feces in truſt for behoof of the bahn it 
does not thence follow, that they may not feu the lands. On the con- 
trary, the univerſal cuſtom and opinion of the whole nation ſtands the 
other way. Magiſtrates of boroughs, maſters of colleges, and the admi- 
niſtrators of all public ſocieties, are preciſely in the ſame fituation. Net 
they have been in the conſtant practice of granting feus, and thoſe feus 
have been univerſally acquieſced in. The King holds the crown-lands 
only as adminiſtrator for behoof of the crown; yet, before the act of an- 
nexation in the reign of James II. there was no doubt, that he might 
grant feus of any part of theſe lands. But, what approaches the neareſt 
to the preſent caſe is that of the church-lands before the reformation, 
which were veſted in the dignified eceleſiaſtics, only as adminiſtrators, 
for their reſpective beneſices. 

The defenders muſt indeed act for the benebe of the hoſpital ; but no 
act of adminiſtration can be more beneficial than this of feuing out the 
lands. The revenue of the hoſpital is augmented from three, the for- 
mer rent, to five bolls an acre, beſides a claim to part of the profits that 
may be afterwards reaped by the town. The revenue is likewiſe better 
ſecured by the advanced value of the ſubject. Indeed, this ſeems to be the 
only way the advantage belonging to the lands, from their vicinity to the 
city of Edinburgh, can be realiſed by the hoſpital. 

Rephed for the purſuers: The argument from the caſe of the ma- 
giſtrates of the boroughs, &c. does not apply. All theſe are, in eye of law, 
corporations, and, as ſuch, may have very conſiderable and extenſive 


powers; but Herriot 8 hoſpital 3 is NO corporation. | 
Duplied 


1 
Duplied for the n It is apprehended, that the deſenders ti- 


tles above mentioned, are a virtual creation of them into a community, 


to the effect at leaſt of enjoying theſe lands; and, in fact, Trey have acted 
as a community of more than a hundred years paſt, without challenge. 
© The Lords found, That the governors have power to feu out the 

* lantl's belonging to the hoſpital.” 


III. Queſtion, Whether the Court of Seffi on have power to eftabliſh rules 


J be obſerved by the governors in granting feus ? And, whether theſe 
feus can only be granted cauſa cognita, and by authority of the court ? 

Herriot, having by his will given power to Walter Balcanqual, dean 
of Rocheſter, to eſtabliſh ſtatutes for the adminiſtration of the hoſpital, 
he ordained, © That the Chancellor, the the two Archbiſhops, the Lord 
© Preſident of the College of Juſtice, the Lord Advocate to his Majeſty 
of this realm of Scotland, for the time being, ſhall have full and 
* whole power to interpret the ſame, and to determine all controverſies 
_ © ariſing about the interpretation of the ſame : So that, whatſoever any 
© three of theſe five met together, and all parties intereſted being conve- 
ned, ſhall judicially or extrajudicially declare, in their conſciences, to 
* come neareſt the true meaning of theſe ſtatutes, that, and nothing but 
that, ſhall be taken for the true meaning of the ſame, and in all points, 
« without further ſcruple, be obſerved and followed. 

The purſuers a7gned, That, by this ſtatute, a power was given to theſe 


great officers to controul the governors ; and that, as a quorum of them 
did not now exiſt, the powers originally given to them belonged to this 


court, as being a court of equity, and veſted with the ſame powers as 
the Roman Praetor and Chancellor of England. 

They likewiſe argued, That, as the governors could only be conſider- 
ed in the light of tutors, ſo, at common law, they could not alienate, 
niſi auctoritate judicis. 

Anſwered for the defenders: J, By the ſtatute quoted, no more was 
meant to be given to the officers therein mentioned, than a power to in- 
terpret the ftatues, in caſe any doubt ſhould ariſe as to their meaning. 

2aly, Whatever were their powers, the court could not, becauſe of a 
failure of a quorum, aſſume theſe powers to themſelves, but authoriſe 
the remaining ominces to act as a quorm might have done, as in the 
caſe Campbell contra Lord Monzie, 26th July 1752. But, 3d!y, The e- 
quitable powers of the court are, from their nature, confined to caſes of 
neceſſity. The preſent is none of theſe. There is no defect in the deed 
of mortification. The will of Herriot therein contained is complete, 
and clearly expreſſed. It has been and may {till be carried into execu- 
tion, without the intervention of any court whatever. The argument 
from the caſe of turors does not apply. The defenders are proprietors 
of the lands in queſtion. Tutors are not proprietors ; and, therefore, 
muſt of neceſſity have the authority of the, court before they can alie- 
nate. 

The Lords aſſoilzied che defenders from this concluſion of the 

« libel. 


| A. R. 
Act. Sir D. Dalrymple, et alli. Alt. Blair, et alii. Roſs, Clerk. 
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No. XXVIII. AKuguſt 10. 1765. 
R 0 BER T SY ME, Writer to the Signet; 
Againſt 


FAMES STEEL, Merchant in Edinburgh. 


A ot with penal concluſions againſt a bankrupt, at the inſtance 15 hts 
cTEapors, without the concourſe of the Ki ing's e not ſuſtained. . 


OBERT Syme, writer to the Signet, as truſtee for the creditors of 

James Steel merchant in Edinburgh, inſiſted in a ſummons againſt 

his, narrating various acts of fraudulent bankruptcy, and concluding, 

That Steel ſhould be declared infamous, incapable of public office, and 
otherwiſe puniſhed, as alſo for L. 50 ſterling of damages. 

Steel objected, That the action was abſurd and incompetent ; becauſe, 
IJ, It contained very ſevere penal concluſions, and yet wanted the con- 
courſe of the King's Advocate, whe alone had a title to inſiſt ad vin- 
dictam publicam. 2dly, The accuſation ought to have been brought be- 
fore the whole Lords by a complaint, and not before a ſingle judge by 
an ordinary action. 

Syme anſwered, That ſeveral ſuch proceſles had been ſuſtained ; how- 
ever, to prevent any doubt, he offered to amend his libel, by obtaining 
and adding the concourſe of the King's Advocate, 

The Lord Ordinary allowed Syme to condeſcend on precedents; ; which 
he having failed to do, his Lordſhip took the cauſe to report; and the 
court was of opinion, that the accuſation could only be brought before 
the inner houſe'by a complaint ; that the King's Advocate was the only 
proper party to inſiſt for ſuch penal concluſions ; and that it was abſurd 
to amend a libel by adding the name of the proper proſecutor ; there- 
fore, a 


The proceſs was diſmiſſed. 
; - J. M. 


Act. Geo. Cockburn, Alt, M*Laurin. Reporter, Alemoor. Clerk. 


No. XXIX. 


Na - | | November 1765. 
ALEXANDER ALISON, deputy receiver of Exciſe ; 
Againſt 
Meſſrs FAIR AO L MS and MALCOLM, Bankers in Edinburgh. 


A faftor for an executor having lodged his conflituent's money with a banker, 
in his ore name, found, that after the factor's death, the money was ot 
in bonis F him, but belonged to his conſtituent. 


R Aliſon, as executor of William Ruthven, granted a faCtory to 

John M*Laggan for diſpoling of the executry-effects, paying 

the creditors, &c. M*Laggan, being clerk to Meilrs Fairholms and Mal- 
colm, lodged the proceeds of the executry with them at 4 per cent. en- 
tering the payments in the books, and taxing the receipts in his own 
name. He had a ſalary of L. 50 from Fairholms and Malcolm, for 


which he kept a ſeparate accompt. He likewiſe owed them a ſum by 


bond, bearing 5 per cent. intereſt. 
M*Laggan died before fully ſettling with Mr Aliſon, and, when there 


was L. 287: 9 : 6 of the executry-money ſtill in the hands of the de- 
fenders; and, they having claimed compenſation or retention, on account 
of the debt due to them by M*Laggan, Mr Aliſon brought a proceſs, 
concluding to have it found, that the above ſum, being the proceeds of 
the executry- effects belonged to him, and, therefore, could not be appli- 
ed towards payment of M*Laggan's debt. 


The fact, that this money was the proceeds of the executry was very 


ſatisfyingly evinced. M*Laggan had no money of his own. He was not 
factor for any other perſon. His accompt with Fairholms and Malcolm, 
both in dates and in the ſums, to very trifling fractions, correſponded with 
his tranſactions as factor. There was beſides found in his cabinet at his 


death an holograph note, wherein, after ſtating ſome articles of charge 


and diſcharge reſpecting the eu he drew out a balance againſt 
himſelf of L. 289: wo: : 7 Se whereof due by Fairholms and 
Malcom L. 287: 

Argued for the 1 Tho' it were certain that this money was 
the proceeds of the executry, that would not be ſufficient to infer the 
concluſion contended for by the purſuer. The law does not conſider 
money as a corpus. It is the property of him into whoſe hands it 
hath lawfully come. If it be the value of another perſon's effects, 
that perſon may be creditor to the poſſeſſor of the money, but he has no 
hypotheck over, or real and preferable right to, the money itſelf. 
If the poſſeſſor apply it to payment of his own debts, the debts will be 
extinguiſhed, and the money become the creditor's ; or, if he beſtow it in 
the purchaſe of goods in his own name, theſe will belong to himſelf, not 
to the perſon from whom or on whoſe account he received the money. 
So it was found, Boylſton contra Robertſon and Fleeming, 24th January 


1072, Stair. 
As 
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As WII was therefore proprietor of the money, fo he lodged 3 it 
with the defenders, not /aforio nomine, but as his own. That being the 
caſe, an arreſtment in their hands by M*Laggan's creditors, while he 
was alive, mult have been effectual. For the ſame reaſon the money 
muſt ill be conſidered as % bonzs of M*Laggan, and cannot be taken 
up any other way as executor-creditor to him. Had M*Laggan taken 
a bond for it in his own name, the defenders plea muſt have been ad- 
mitted without queſtion. There appears no ſolid difference between 
that and the preſent caſe. | | 

The purſuer's doctrine would lead to extraordinary conſequences, and 
the application of it would in many caſes be altogether impoſſible. Sup— 
poſe one factor to twenty different perſons dies inſolvent, leaving a ſum 
in his cabinet, or in the hands of a banker, how would it be poſſible to 
aſcertain what part of this aroſe from the factor s intromiſſions with the 
reſpective eſtates of his conſtituents ? 

Anſwered for the purſuer : Whatever might have been the caſe, had 
the money been alienated either in the payment of debts or otherwiſe, 
no argument can thence be drawn to the preſent queſtion. Here the 
money was not alienated. On the contrary, M*Laggan gave the ſtrong- 
eſt proof that he meant it ſhould not be applied for his uſe, by keeping 
a ſeparate account for his ſalary, and not bringing his bond to his debit 
in the executry-accompt, though that bore 5 per cent. the money in 
queſtion only 4. The executry-money was WH depoſited in the de- 
fenders hands, that it might be ready when the exigencies of the facto- 
ry ſhould require. It muſt therefore be conſidered as {till in medio, and 
being proved to be the proceeds of the executry- effects, muſt belong to 
the purſuer as the /urrogatum of theſe. See Street, gth June 1669; Hay, 
I5th March 1 Al L Strathnaver, December 1731 ; Robertſon's creditors, 
27th July 17 

The caſe 7 Boylſton does not apply. 1 is thought of importance to 
commerce, to ſecure the current tranſmiſſion of property clear of any la- 
tent claims by third parties. In queſtions, with regard to perſonal rights 
and ſums of money, commerce 1s not t concerned; Stair, B. 1. tit. 12. 

16. 
' Caſes may perhaps be figured where the application of this doctrine 
would be difficult or impoſſible ; but that ought not to influence the 
Judgment in this queſtion, where there is no difficulty; L. 162. de R. J. 

Obſerved on the bench: That, if an executor take a ſecurity in his 
own name for the executry-money, it is held to be in truſt for thoſe in- 
tereſted in the executry; and, as M*Laggan was factor for an executor, 
the ſame rule ought: to take place. 


The Lords repelled the defence of compenſation and retention plead- | 
© ed for the defenders, and Wee againſt them for the ſums i in 


£ their 1 5 
N A. R. 
Act. Rolland et Rac. Alt. Lockhart, 


No. XXX. 


n 
No. XXX. January 14. 1766. 


ALEXANDER PIRIE, factor loco tutoris to FA MES JUSTICE, 
Againſt 


Mr: MARGARET MURRAY, and her tenants. 


Tacks granted by a perſon whoſe li iferent-infe ment was limited to a cer- 
tain ſum, found good, notwithſtanding the lands yielded a greater rent 


than the ſum to which the right was ręſtricted. 


N a contract of marriage entered into between Mr James Juſtice and 


Mrs Margaret Murray, Sir James, the father of Mr Juſtice, became 
bound to reſign the mains of Eaſt Crichton, and certain other lands 
therein mentioned, in favour of Mrs Margaret Murray in liferent, and 
warranted theſe lands to be worth 2000 merks of yearly rent. In this 
contract there was alſo a procuratory of reſignation, providing, that the 
lands over which Mrs Murray's liferent was conſtituted, ſhould be re- 
ſigned in her favour for new infeftment, ſo far as the ſame extended to 
her liferent-annuity of L. 100 ſterling. And it was alſo provided, that 
ſhe ſhould enjoy the full mails, profits and duties of the ſame, in ſo far 
as might be extended to the foreſaid ſum of L. 100 ſterling. The con- 
tract contained likewiſe a clauſe of warrandice, whereby the lands 
were warranted free of all burdens whatſoever, in ſo far allenarly as might 
be extended to her yearly liferent above mentioned; and ſhe was like- 
wiſe aſſigned to the rents of the ſame, ſo far as might be extended to 
her liferent of L. 100 ſterling. This contract likewiſe concludes with a 


precept of ſeiſine preciſely in the ſame terms, and exprefsly reſtricting 


her right to L. 100 ſterling. 
Some time after the marriage which followed upon this contract, the 


eſtate of Crichton was ſold, with the concurrence of Mrs Murray, and 
the lands of Juſtice-hall were purchaſed. - The diſpoſition to theſe lands 
provided, that they ſhould pertain to Mrs Murray in liferent, and ſhould 


be in implement and ſatisfaction to her pro tanto of her liferent-provi- 


ſion of L. 100 ſterling. : | 
This marriage was afterwards diſſolved by a ſentence of divorce, on 


account of the adultery of Mr Juſtice. In conſequence of which, Mrs 
Murray brought a proceſs before the court of Seſſion, for implement of 
the articles in her marriage- contract. The ſummons in this action libel- 
led expreſsly for her liferent-annuity of L. 100 ſterling, and decreet was 
pronounced againſt Mr Juſtice preciſely in the fame terms. 


The lands of Juſtice-hall were a good deal ſhort of this proviſion, 


and Mrs Murray entered into a compoſition with her huſband's creditors, 
whereby the accepted of the ſum of L. 367 ſterling in full of any claim 
the could have for the yearly deficiencies of her j jointure; by which com- 
poiition, her right over the lands of Juſtice-hall came to be reſtricted to 
a certain ſum; whereas, before the date of this agreement, ſhe was en- 


titled to the wile rents. 


($45 } 

Mr Juſtice died without having appointed tutors to his ſon ; and, in 
conſequence of an application to the court, Mr Pirie was named factor 
loco tutoric. Immediately after his nomination, he diſcovered, that the 
lands of Juftice-hall would yield conſiderably more rent than Mrs Mur- 
ray was entitled to draw in virtue of her liferent-proviſion; computing the 

compoſition ſhe had accepted from her huſband's creditors in place of its 
ſhortcomings. Upon which, he inſiſted in actions of removing. againſt 
' theſe tenants who poſſeſſed by tacks from Mrs Murray. In ſupport of 
this action, he contended, That Mrs Murray' s right over the lands of Juſ- 

tice-hall, was reſtricted to a certain annuity by her contract of marriage 
in manner above mentioned. That, if ſhe had entered into no-compo- 
ſition with her huſband's creditors, he would have been entitled to draw 
the whole rents of theſe lands, as they could never have amounted to 
her proviſion of L. 100 ſterling. But, as ihe had accepted of a certain 
ſum as the value of the inlakes of her proviſion, ſhe had no right to in- 
tromit with the rents, any further than what would extend to * life- 
rent-annuity, the compoſition for the ſhortcomings being conſidered. 

It was contended, on the other hand, by Mrs Murray, That though the 
ſum ſhe was entitled to draw was confined to L. 100 ſterling, and was 
expreſſed in her contract of marriage as a reſtricted liferent, and a life- 
rent-annuity; yet her right was a locality, and her powers over the 
lands, in which he was infeft, as ample as thoſe of any proprietor. 
She likewiſe obſerved, that che 2 aſſignation to mails and duties in her 
contract of marriage, impowered her to ſet, and riſe tenants, uſe warn- 
ings, profecute removings, and to do, during all the days of her life- 
time, whatever her huſband or his father could have done. 

The court found the tacks granted by Mrs Murray were good, 

reſerving to the purſuer power to inſiſt, in caſe ſhe ſhould re- 


ceive more rent than ſhe was entitled to draw. 
A. C. 


Act. b et Arch. Cockburn, Alt. lb Alex. Murray. 


No. XXXI. Jiunuary 15. 1766. 

KATHARINE DONALDSON, relict of FOUN KEDZLIE ; 
{4 abi 
CEORGE MURRAY. 


What writing ſufficient to bar the triennial preſcription? 


1 Dor ALDso brought a proceſs againſt Murray for 
payment of L. 30: 13: 4 ſterling, as the price of malt delivered 
to him at different times, and, in proof of her libel, produced a writing 
in the following words. November 21ſt 1755, George Murray to Mrs 
* Kedzlie, to 46 bolls of malt at different times, this day included, at 
*-131h. 4d. ſterling per boll.” This note was admitted to be holograph = 
Murray, but was not ſigned. | 2 

The 


1 


The defender pleaded the triennial preſcription; and contended, That 
the exception in the act 1579, c. 83. with regard to written obligations 
and a proof by writting after three years, could be underſtood of proba- 


live writings only; but that this note was not probative, and could not 


be conſidered in any other light than as an open account. 

Anſwered, The effect of this preſcription is only to limit a proof by 
witneſles, of which our law is particularly jealous. Hence it has been 
underſtood to apply to thoſe caſes where the creditor propoſes to prove 
the conſtitution of the debt by parole- evidence alone. But where there 
is any writing under the hands of the debtor, though affording but p e- 
ſuinptive evidence of the debt, that has been thought ſufficient to entitle 
the creditor to a proof by witneſſes, if ſtill neceſſary, or to throw the o- 
ns proband; of payment upon the debtor, according to the degree of e- 
vidence which ariſes from the writing. It has never been thought ne- 
ceſſary that this writing ſhould be ſtrictly probative, or ſuch as would be 
ſufficient per ſe to eſtabliſh the debt, or ſhow that it is ſtill reſting. Thus 
it was found, that a letter containing a general mandate for * ſuch fur- 
niſhings as ſhould be neceſſary, barred the preſcription; and entitled 
the creditor to prove by witneſſes, after three years, that furnithings were 
actually made, 5th July 1681, Dickſon. The ſame effect was given to 
a letter acknowledging debt in general, 20th February 1708, Elliot. In 
neither of theſe caſes was the writing fuch as to create a valid obliga- 
tion, or per ſe to prove the furniſhings or debt purſued for. The note 
founded on in the preſent caſe being holograph of the defender, and 
found in the cuſtody of the creditor, appears ſuch proof that the malt 
was delivered to the defender, as even to ſuperſede the neceſſity of any 
further evidence. 

© The Lord Ordinary, in reſpect the note was of the hand-writing of 

the defender, decerned for the ſum. Upon two reclaiming bills 
: and anſwers, the Lords adhered. y 


A. R. 
AR. Rae. Att. Alex. Gordon, Junior. Home, Clerk. 


No. XXXII. | Sunn 16. 1766. 
7 BULLMAN, Attorney ; : 


Againſt 
ALEXANDER EARL of GALLOWAY. 


Attorney acting as a political agent, not entitled to a recompenſe for bis 
trouble, without a Previous bargatn. 


OUuN BULLMAN, as adminiſtrator of the late James Aitkenſon, at- 


torney in Morpeth, brought an action againſt the Earl of Galloway 


and his ſon Lord Garlies, ſetting forth, That Lord Garlies Having, in 
{pring 1760, offered himſelf as a candidate to repreſent the borough of 
Morpeth 


„„ 
Morpeth in parliament, he and his father had employed the late Mr Ait 
kenſon, attorney there, to manage the election, as was vouched by ma- 
ny letters from them to him, which he accordingly did, with great zeal | 
and ability, and the wiſhed-for ſucceſs; and, theres, concluding for 
L. 500, as a recompenſe to Mr Aitkenſon, who had dedicated his whole 
| time to that buſineſs, from June 1760, to April 176 5 
1 Pleaded in defence: Though Mr Aitkenſon's activity and addreſs 
were of great uſe to the defenders, yet there was no foundation for this 
j action; Mr Aitkinſon was not even employed as an attorney, nor had 
he acted as ſuch. A noble family in the neighbourhood of Morpeth 
| had long had the command of that borough ; but, at laſt general elec- 
| tion, an oppoſition was formed, into which Mr Aitkenſon keenly en- 
tered. His conduct proceeded, or muſt be preſumed to have proceeded, 
| from public ſpirit or political views; and he could no more have claimed 
a pecuniary recompenſe from the defenders, than any other perſon who 
exerted himſelf and his intereſt in their behalf on the occaſion. A po- 
litical agent can have no claim for ſuch recompenſe without a previous 
bargain, except as to his deburſements; what Mr Aitkenſon laid out, 
has been paid to the purſuer a year ago, when he ſettled accompts with 
the defender, which ſhews his then ſenſe of the matter, and was a vir- 
tual diſcharge; and Mr Aitkenſon never made any demand for a conſi- 
deration for himſelf, nor did he make any entry in his books as if any 
| ſuch had been due him; all he expected was, that Lord Garlies would 
ule his intereſt to procure him an office in chancery. 
The court was clear, that a Political agent has no claim to a recom- 
penſe for his trouble, without a previous bargain ; and therefore, 


The Lords ſuſtained the defences, and aſſoilzed.“ 
| J. M 


Aa. Dev. Ren, Ait For. 


No. XXXIII. |  Fanuary 29. 1706. 
FOHN MURDOCH, Merchant in Glaſgow ; 
| a 
SAMUEL CAHESTLIE, e in Glaſgow, 


Infeftment taken on a procuratory of rejfignation, wich had formerly been 


executed, null, 


Y contract of marriage, in 1688, between John Herbertſon, the el- 

deſt fon of George Herbertſon, merchant in Glaſgow, and Janet 
Bell, George Herbertſon the father, diſponed certain tenements in Glaſ- 
gow, to his ſaid ſon and ſpouſe in conjunct fee and liferent, and to the 
heirs and bairns of the marriage in fee. 

Upon the procuratory of reſignation contained in this marriage con- 

tract, John and his wife were infeft in 1694 ; and, upon this title, John, 
after his father's death, poſſeſſed theſe tenements till his own death, which 


happened in 1722. 
John 


6 


John Herbertſon, of his marriage with Janet Bell, had a ſon named 
John, and ſeveral younger children. Upon the death of John the fa- 
ther, John, the ſon, ſerved himſelf heir in general to his father, and 


thereafter cauſed reſignation to be made by the procurator of George, 


his grandfather, in the hands of the magiſtrates of Glaſgow, his ſupe- 
riors; and upon this reſignation he was infeft in 1723. 

John the father, and John the ſon, had both contracted an bie 
debts, upon which the creditors led adjudications. Againſt John the 
ſon, two of thoſe adjdiucations were led by Samuel Cheſlie, and two by 


John Murdoch. 
Cheſlie's adjudication proceeded againſt John the ſon, withcut any Pr 


cial charge to enter heir to his father. 
Murdoch's adjudication proceeded upon ſpecial charges againſt John 
the ſon to enter heir in ſpecial to John the father, and to procure him- 


ſe If properly infeft as ſuch. 
When theſe creditors came to be ranked, it was objected by Murdoch, 


againſt Cheſlie's adjudication, that, as the infeftment of John the ſon had 
proceeded upon the procuratory of reſignation granted by George the 


grandfather, in his ſon John' s contract of marriage, which procuratory | 


had already been executed in the perſon of John the father, it could not 
again be executed by John the ſon; and gonſequently the infeftment in 
favours of John the ſon, proceeding on ſaid procuratory of reſignation, 


was void and null, and of courſe the adjudication led by Cheſlie muſt be 


void, as not proceeding upon a ſpecial charge. 

Anfuvered for Cheſlie : This is too critical an objeCtion to be laid Bold 
of to void the diligence of a lawful creditor. Suppoling the infeftment 
of John the ſon to have no ſupport from the procuratory of refignation, 
the infeftment itſelf was neither irregular nor improper, but ſuch as the 


magiſtrates were bound to grant, not only in reſpect of the notoriety of 


john being his father's eld- {t fon, and conſequently his heir general, 
and of line, but more eſpecially in reſpect of his general ſervice, lau- 
guam legilimus et propinguiur haeres to his father; and as the bailies 
could have been compelled to grant ſuch infeſtment, the ſeiſine could 
not be cut down; becauſe the infeftment alto proceeded upon the reſig- 
nation in the contract of marriage, as ſuppoſing it not to have been pro- 
perly executed before; /uperflua non nocent, et utile per inulile non Vitiatur. 
In ſupport of what was pleaded for Cheſlie, the following authorities 
were cited; Lord Bankton, vol. 1. B. 2. tit. 3. F 7. Renton contra 
feucrs of Couldinghame, 2oth Jan. 1666; Livingſtone contra Menzics, 
22d Jan. 1706; and Bell contra Carruthers 2 1ſt June 1749. 
For Murdoch, the deciſions Edgar contra Maxwell, 21ſt July, 1738; 
Marquis of Clydeſdale contra the Earl of Dundonald, 26th fan. 1726; 
and Landells contra Landell, 12th June 1752, were referred to. | 
The Lords found the infeftment of Join the ſon void, and preferred 


M urdoch. 
| A. R. 
For Cheſlie, Lockhart. For Murdoch, Jo. Dall vibe. 
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Ne. March 5. 1766. 
_FOUNCHALMERS, 
| Againſt 
| MARGARET OLIPHANT. 


1 | Neceſſary to produce the 1 of debt, though profeſſion had upon an ad- 
„ ee for more than forty years. 


LEXANDER Hr Ack, having bought a quantity of grain from - 
Durham of Largo, Largo, in 1701, adjudged for the price a te- 

nement in the Potter-row, belonging to Black. No charter or infeft- 
ment followed; but poſſeſſion was taken in 1713, and continued till the 
commencement of this action beyond forty years. 

Jean Black, grandchild of Alexander, having granted a traſt-bond to 
John C halmers, he raiſed a ſummons of adjudication. Compearance 
was made for Margaret Oliphant, who had acquired right to Largo's ad- 
judication, and with the decreet, was produced the contract for the corn, 
but no receipts to prove the delivery. 

The purſuer checked, That the adjudication was null, as there was no 
evidence of the debt. 

Anſwered, Had no denon followed, the objottion "_—_ have been 
good ; for then the adjudication could be conſidered as a ſtep of dili- 
gence only; but when poſſeſſion has followed upon it for more than 
forty years, it falls to be regarded as a title-deed, and all challenge is cut 
off by the negative preſcription. 

Replied, A right to heritage cannot be loſt by the negative; it muſt be 
acquired by the politive preſcription ; and there is no place for that 
without charter and infeftment. A decreet of adjudication is no more 
than a legal conveyance in ſecurity of the debt, and therefore muſt be 
lupported by production of the grounds of debt, though pollcſhon has 
been had upon it for ever ſo long a time. 

- Thy Lords found it was incumbent on OA to produce the 

grounds of her adjudication.' | 
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a A. X. 
Act. Wight, Alt. Swinton, Junior. Home, Clerk. 


No. XXXV. | March 7. 1766, 
CHRISTIANA CHALMERS, 


— = — _ 
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Againſt 


74 AM ES YOUNG, merchant in Stromneſs, and 7 NNES and 
309 E, merchants in London. 


M, 3 


HE purſuer being entitled to ſome wages and prize-money, In 
right of a fon deceaſed, applied to Young for advice how ſhe 

1 might recover it. Xoung having made her grant a power of attorney 
I | | to 


(G 


to Meſlrs "WEE. and Hope, tranſmitted it with a letter, containing aſ- 
ſurances that they ſhould be indemnified of any expence that they might 
be put to. Innes and Hope having recovered the money, and placed it 
to the credit of Young, who was their debtor, the purſuer firſt brought 
an action againſt Young; but afterwards calling Innes and Hope, inſiſt- 
ed againſt them only for payment. 

Argued for Innes and Hope, They were Young's mandataries, he the 
the purſuer's ; and it is to their employers only they are reſpectively ac- 
countable. It was from their knowledge of Young's circumſtances and 
character, and his aſſurances of indemnification, that they were induced 
to accept of the commiſſion: Of the purſuer they knew nothing but the 
name; and, had ſhe herſelf tranſmitted the power of attorney, they 
would not have taken any concern in it. It is true, the power of attor- 
ney was from her to them; but this was only as a neceſſary piece of form, 
which could not, nor was meant to affect the real tranſactions of the par- 
ties, and conſequential obligations upon them. It is the univerſal prac- 
tice of merchants to ſettle with the perſons who employ them; and it 
would be a great hardſhip upon individuals, as well as a great embarraſſ- 
ment upon mercantile buſineſs, if they ſhould be ſubjected to ſecond 
payment to perſons with whom they had no connection. 

Anſwered for the purſuer: The only mandate in this caſe was the 
power of attorney granted by the purſuer to Innes and Hope; ſhe 
therefore was their employer. Young was no more than the hand that 
tranſmitted the mandate; he indeed recommended Innes and Hope; but, 
if one were to be liable for the debts of thoſe who might chance to re- 
commend one to another in the way of trade, the conſequences to com- 
merce would be much more fatal than any that might attend the doc- 
trine of the purſuer. 

© The Lords, in regard the purſuer s power of attorney was a direct 

commiſſion to Innes and Hope to levy her ſon's wages, which 
* commiſſion they accepted of upon recommendation of Young ; 
therefore find, that Innes and Hope are accountable to the pur- 
fuer, without prejudice to them to claim a full indemnification 
from Young, in caſe they ſhall make it appear, on accounting with 
him, that he was in caſh to pay this demand,” 


* 


A. R. 


Ad. Ober. For Innes and Hope, Aub. Cockburn, Pringle, Clerk. 


No. XXXVI. 


r —— 


r K r 


( 60 ) 


No. XXXVI. June 13. 1766, 


ALEXANDER MU DIE. 
Againſt 
FOHN OUCHTERLONY. 


A verbal Mandate, or Commiſſion, for purchaſing an heritable $ b pro- 
bable by witneſſes. 


ATRICK SPINK, proprietor of ſome tenements in the borough of 

Aberbrothock, having ſettled in Jamaica, granted a factory to John 

Wallace merchant in Aberbrothock, with ſpecial powers to him to ſell 
and diſpoſe of the ſubjects belonging to Spink in ſaid borough. 

Mr Wallace expoſed the ſubjects to ſale in different lots by way of pub- 
lic roup; and Mr Ouchterlony having given Alexander Mudie a ver- 
bal order or mandate to purchaſe one of theſe lots, Mudie accordingly 
purchaſed it for behoof of Ouchterlony. 

Theſe ſubjects were ſold in April 1762; but owing to the diſtance of 
Spink's reſidence, and other accidents, no proper diſpoſition or convey- 
ance was obtained from him to the purchaſers before January 1764. 

In this interval, Ouchterlony repented of the bargain, and refuſed to 
accept of the conveyance to the ſubject, or to pay the price. 

Wallace, the expoſer, brought an action before the ſheriff againſt both 
Mudie and Ouchterlony. Mudie having no defences, allowed decreet to 
go againſt him. Ouchterlony appeared by a procurator, and pleaded, 
© That he was no party in the roup, nor offered at the ſame.“ And, as 
Wallace had got decreet againſt Mudie, he appears to have inſiſted no 
farther in this action againſt Ouchterlony. 

Mudie afterwards brought a proceſs in his own name againſt Ouchter- 
lony before the Sheriff, ſetting forth, that he, Mudie, had been found 
liable as purchaſer, and concluding, that Ouchterlony ſhould be decern- 
ed to relieve him of the price. Ouchterlony happening to die ſoon af- 
ter this proceſs was brought, Mudie brought another proceſs againſt 
Ouchterlony's repreſentatives. 

In this action, Ouchterlony's repreſentatives pleaded, that the mandate, 
or commiſſion, alledged to have been given by their father to Mudie was 
only probable /criþto vel juramento of the mandant, and that a proof by 
witnetles could not be allowed. The ſheriff found a proof by witneſſes 
not competent, and aſſoilzied. Mudie advocated the cauſe, and gave in 
a condelcendence of facts, which he offered to prove, importing, that 
Ouchterlony had, after the roup, acknowledged the purchaſe to be made 
ior him ; that te had intromitted with the rents; that he had cauſed re- 
pair the tenements purchaſed; and that he had ſet them to tenants po- 


ſterior to the roup. 
| Ouchterlony' 8 


( 61 ) 


Ouchterlony's repreſentatives did not explicitly deny theſe facts, but 


contended they could not be admitted to proof. The Lord Ordinary re- 


fuſed to allow a proof by witneſſes; and Mudie reclaimed to the court. 

Pleaded for Mudie: The ſtatute 1696 does not apply to this caſe, 
as he Mudie, not Ouchterlony, was the truſtee in this matter; and, 
though there might be a doubt, whether Ouchterlony could have proved 


this truſt againſt Mudie, otherwiſe than by writ or reference to oath, it 


will not follow that Mudie is not at liberty, by every competent mean of 
proof, to eſtabliſh the mandate he received from Ouchterlony, to make 
the purchaſe for his behoof; and ſo was determined in the caſes Tweedie 
contra Loch, Skene contra Balfour, Ramſay and Rigg contra Maxwell, 
all lately under the conſideration of the court. And the principles of 
the civil law, under the title De Mandate, is perfectly agreeable to theſe 
deciſions. 

Anſwered for Ouchterlony's repreſentatives: Mandates or commiſ- 
ſions are commonly given in writing: This practice proceeds from 
the general ſenſe of the law: Mandates are only probable by writ or 


oath. And it is conſiſtent with reaſon they ſhould be ſo, as the terms of 


a verbal commſſiion, like a verbal promiſe, may eaſily be miſtaken by 
witneſſes, and proof of mandates has been often limited to writ or oath, 


long prior to the act 1696, particularly in theſe caſes obſerved by Dury, | 


13th February 1634, contra 28th November 1634, 
Brown contra Hamilton; and 16th June 1688, Laing contra Vauſs: That, 
whether Mudie or Ouchterlony | is to be ee e. as the truſtee, ee 
no diſtinction in the preſent caſe, as the intention of the legiſlature, by 


act 25th 1696, could not be to give a benefit to the truſtee, Which it de- 


nied to the truſter; and, if writ or oath only could prove the truſt a- 
gainſt the one, no other mean of proof can be competent againſt the 
other. 


The Lords remitted to the Lord Ordinary to allow a proof. 


For Mudie, L ochhurt. For Ouchterlony, D. Rae. Cierk, 


0 | No. XXXVII. 


nr» ee TC RE te 


F 


Fo. XXXVII. | June 13. 1766. 
FAMES W EEMYSS Goldſmith in Edinburgh; 
Againſt | 


FOAN M*NAUCHTO NM. Ei: Inſpeftor General of the Cuſtoms. 


Aclion refuſed on a bill which had lain over twenty-five years, the ac- 


cepter alive. 


N July 1739, Mr MNauchton accepted a bill to Thomas Erſkine for 
L. 25 Sterling, payable two months after date. This bill Mr Er- 
ſkine indorſed to James Moncrief, who indorſed it to Mr Weemyſs; 


who, in 1765, brought an action againſt M'Nauchton for payment of 


the bill, 

The queſtion came before Lord Pitfour, who made aviſandum to the 
court, and appointed informations. 

Pleaded for Weemyſs the purſuer: By the common law of the coun- 
try, there is no ſuch thing as preſcription known. Every right, legally 
conſtituted, ſubſiſts for ever; but as, in proceſs of time, this unlimited 
indurance of rights or obligations was found to be attended with many 
inconveniencies, the exception of preſcription was introduced by the act 
1469, whereby an action not exerciſed, for the ſpace of forty years, was 
elided; and afterwards the legiſlature thought it expedient, by ſpecial ſta- 
tutes, to introduce ſundry ſhorter preſcriptions, as the triennial preſcrip- 
tion of accounts, the vicennial preſcription of holograph writs, c. 

But there was no ſtatute limiting the preſcription of bills, which muſt 
therefore ſubſiſt for 40 years. In ſome caſes, it is true, the court has re- 
fuſed action on bills that have lain over for a ſhorter time; but ſuch de- 
ciſions proceeded always upon the preſumption of payment, and not up- 


on the footing of preſcription. And the purſuer alledged, that there was 


no room for preſuming payment in this caſe, as the accepter himſelf was 
alive, and did not condeſcend upon. any particular time or rs when 
payment was made. 

F* Anfavered for MNauchton the defender: That, though no particular 
law has, in this country, limited the preſcription of bills to a ſhort indu- 


rance, yet the court has been conſtantly in uſe of denying action upon 


them after a long taciturnity ; which appears agreeable to Lord Stzir's o- 
pinion, titled Probation by writ ; and Lord Bankton, treating of bills of 
exchange; and ſundry deciſions were referred to, where the court 
had refuſed action upon bills, that had lain over for a number of years, 
though not near the years of the long n ; and, from theſe au- 

thorities 


6 


hori ties and deciſions, the defender pleaded that the taciturnity alone 
was ſufficient to cut down the bill. 

He acknowledged, that, in 1739, he borrowed L. 25 Sterling from 
Sir Charles Erſkine of Cambo, and gave a bill for that ſum to Sir Charles 
and his brother Thomas, then Sir Charles's factor, and from Thomas 
he received the money, and to him the bill was delivered; but, he al- 
ledged, that, when the bill fell due, he repaid the money to Sir Charles 
upon a receipt, but which receipt was not produced. And he farther 
contended, that he had been always in eaſy circumſtances, and no de- 
mand ever had been made for payment of this bill, although Mr Erſkine 
the drawer lived in the neighbourhood, and was in very ſtraitened cir- 


cumſtances. 


On report of Lord Pitfour, the Lords find no action lies on the bill 
© in queſtion ; and therefore aſſoilzie and decern.' 


And refuſed a reclaiming petition for Weemyſs without anſwers, re- 
ferving to him to inſiſt for MNauchton's oath, if he thought proper. 


A. E 
For u 8 And. Croſbie. For M*Nauchton, Jo. Monro. Clerk. 
rt Lord Pitfour. 
No. XXXVIIL Hl Tune 14. 1766, 
ROBERT DEW AR; 
Againſt 
PATRICK MILLER, and Meſſrs Gibſon & Balfour Merchants 
in 2 


7 he aBing Partner of a company by a bill, under the firm of the company, 
or money borrowed, binds the Company. 


OHN WEIR, Patrick Miller, and Meſſts Gibſon & Balfour en- 
tered into a co-partnery, principally for carrying on the linen trade, 
by the firm of John Weir and Co. 

This branch of buſineſs was carried on under the management of 
Weir, who, as manager, was to have a certain allowance excluſive of 
all charges. The capital ſtock of the Co. was to extend to L. 2400 Ster- 
ling, one half to be advanced by Weir, a fourth by Nees and the o- 


ther fourth by Gibſon & Balfour. 
In 


466 | 


In December 1764, Robert Dewar glazier in Edinburgh gave John 
Weir L. 160 Sterling, for which he received a bill, payable {1x months 
after date, accepted by Weir under the company's firm. 

In May 1765, before this bill was payable, Weir ſtopped payments ; 
and Dewar, being about to charge the other partners for payment of his 
bill, was ſtopped by a ſuſpenſion preſented in their name, which was 
le) to Lord Kames to diſcuſs the reaſons on the bill; and his 
Lordſhip, on the 22d January 1766, Having conſidered the contract 
of co-parinery, by which no power was given to Weir, the managing 
partner, to borrow money, but only to buy and fell; and, having allo 
* confidered the condeſcendence of the bills accepted by Weir, under 
the firm of the company, which bills appear all to be for goods pur- 
« chaſed by Weir for the company; finds that the defenders are not li- 
© able for payment of the bill in queſtion.” 

Dewar reclaimed to the court, and pleaded, That, where ſtocks are 
imall, and butinets complicated, companies were neceſſary, and ſuch is 
the caſe in Scotland: That, in practice, money borrowed by one of the 
partners, and he giving a bill, under the firm of the company for the 
fame, ſuch bill paſſes by indorſation in the ſame manner, as the bill of 

any known and reputable merchant, the perſon into whoſe hands ſuch 
bill comes, truſting, not to the credit of the accepting partner, but of 
the whole company. 

That, be the purpoſe of the co-partnery what it will, this is the man- 
ner univerſally practiſed in borrowing money by companies upon bill : 
In the linen trade large ſums of money were required ; and Weir, as 
the aQing partner, was the proper perſon for borrowing the money, 
neceſſary for the company's behoof, under the firm of the company: 
That, in the event of the bankruptcy of an acting partner, to throw the 
loſs upon thoſe who contracted with the company, by means of ſuch. 
partner, would at once put an end to all credit in Scotland; as empower- 
ing ſuch partner to act in name, and under the firm of a company, 
implies a power, in that partner, of binding the company; and it was 
the buſineſs of the other partners to ſatisfy themſelves of the knowledge 
and integrity of their acting partner, before they truſted him with their 
firm; and, if they had not done ſo, they muſt ſuffer by the conſequen- 
ces. 
That, in lending his money to Weir, on a bill, under the ſirm of the 
company, Dewar did not truſt to Weir's credit, but to that of the com- 
pany; and, accordingly, took his ſecurity under the firm of the com- 
pany, of which Weir, as the adting partner, was pollefled. 

The contract of copartnery was not regiſtered; Dewar neither could 
nor did know any of the particulars contained in it; and, although he 
had known the particular tenor of this contract of co-partnery, yet all 
the partners would be liable to him in payment of the bill accepted by 
Fohn Weir and company, as it was an expreſs article in the co-partnery 
contract, That the ſaid trade and buſineſs ſhall be carried on, and manag- 
* ed by the ſaid John Weir, in the name, and by the firm of John Weir 
and company; and, in fact, it appeared that Weir was in the conſtant 


uſe of accepting bills for the company's behoof, under the firm of the 
company; 


. 


chat thefe bills, paſſed from hand to hand hy indorſations, were retired 
by the company, and conſidered by every body in che fame manner as 
the bills of any other company or merchant in good credit. 

An 1/wwered for Millar, Gibſon & Balfour: That none of them were 
engaged in any general trade or co-partnery with Weir : Their connec- 
tion with him was confined to the linen trade: They did not diſpute 
but Weir was in the practice of accepting bills der the firm of Weir 
and company, and that they were in the practice of honouring theie 
acceptances ; but tuch bilis were all granted relative to the co-perthery 
buſineſs, in managing of which, Weir, as acting partner, mult neceſlari- 
ly grant acceptances for the value of goods bought for behoof of the con- 
pany ; but they contended that Weir was not in uſe of borrowing money 
for the company, or giving bills for the ſame; nor did ever any of the 
partners honour any bills accepted by Weir for borrowed money, or upon 
any other account than for the price of goods bought for the company's 
behoof: That Dewar did not alledge he had ever dealt with the compa- 
ny in the way of their copartnery-buſineſs, or ever furniſhed them with 
a ſingle article of goods; and, as the bill in queſtion was granted far 
money borrowed, and applied by Weir for his own Private behoof, the 
company could not be liable. 

That every obligation or agreement entered into with Weir, in relation 
to purchaſes or ſales of the commodities in which the company dealt, 
will no doubt bind the company; but it will not from thence follow that 
every deed of Weir's, under the firm of the company, muſt rear up an 
obligation againſt them. If he had purchaſed an eſtate at an extrava- 
gant price, and granted bills to the ſeller, for the price, under the firm 
of the company, the company would not have been ſubjected in pay- 
ment of theſe bills, as that would have been giving Weir the power of 
ſubjecting the company as cautioners to his own private tranſactions; a 
thing which he had neither title nor authority to do. | 

That the borrowing money is no act of ordinary adminiſtration in a 
company, ſuch as that now under conſideration. It may be true, that 

bankers, or merchants, properly fo called, are accuſtomed to take money 
apon bills; but the preſent company act in a very different capacity, and 
cannot be conſidered as bankers, or properly merchants, but rather as 
ſhopkeepers, or warc-houſe men, for buying and ſelling of goods; and 
when the company had occaſion to borrow money, the whole partners 
ſigned the ſecurities granted for ſuch loans; and, although Weir had full 
power to manage ordinary occurrences in the copartnery-trade, he could 
not bind the partners in mattcrs out of the way of their common buſineſs; 
he could not diflolve the company ; he could not ſubmit the concerns of 
the company ; he could not alter the nature of the trade ; neither could 
he borrow money, unleſs particularly authoriſed. 

The circumſtance of the contract of co-partnery not-being regiſtered, 
cannot alter the argument one way or other. There is no particular re- 
giſter eſtabliſhed in Scotland for copartnery- contracts; and regiſtration 
only takes place on account of diligence or preſervation. 

It was further argued for the ſuſpenders, That Dewar ſeems to have 
lent his money entirely upon the faith of Weir. He does not alledge 
to have converſed with any of the other partners upon the ſubject, or 


ſo much as aſked them, if they were engaged in a co-partnery with 
| Weir, 


( 


Weir. He could not diſcover from the form of Weir's acceptance who 


were his co-partners; nor did he ever ſee the contract of co-partnery ; 


ſo that he muſt have had his information, as to all theſe particulars, 
from Weir alone, upon whoſe word, faith, and veracity, he has ſolely 
depended, and not upon any of the other partners, to whom he does 
not alledge he ever mentioned this matter. 

That, in this country, tradeſmen and manufacturers have but ſmall 
ſtocks ; and are, therefore, unable to carry on the different branches of 
their buſineſs, without the aſſiſtance of partners. Theſe partners are of- 
ten merchants, and people of credit engaged in other branches of buli- 
neſs ; ſo that, from the nature of the thing, it muſt be the inferior peo- 


ple who are the acting partners in ſuch companies; and, conſequently, 
of neceſſity, they muſt be truſted with the firm of the company; but it 


cannot from thence, with any juſtice, be argued that the whole ſubſtance 
of ſuch merchants or others, as aſſiſt manufaquurers in that way, is at 
the mercy of the tradeſmen with whom they are engaged; ſuch a doc- 
trine would be ruinous and deſtructive to the trade and credit of the 


country. 


The Lords altered the Lord Ordinary's Se, © Repelled the 
* reaſons of ſuſpenſion, found the letters orderly proceeded ; and 
* decerned.” 


A reclaiming petition was preſented, upon adviſing of which with an- 
ſwers, memorials were ordered; and, upon the cauſe being again adviſ- 
ed, the Lords adhered to their former interlocutor. 


: | A. E. 
For Dewar, Locibart. For Miller, Oc. Henry Dundas, and Alex, IVight, Clerk. 
No. XXXIX. June 17. 1766. 


Mr WILLIAM BAILLIE, Advocate; 
Againſt 


Mrs ACNES TENNANT. 


Interpretation ou the word Heirs in a ſettlement. 


LEXANDER WALKER of Stonypath left two als, VIZ. a 
ſon, William, afterwards miniſter at Mackerſton, who ſoccceded 


40 the eſtate of Stonypath, and a daughter Iſobel. 


The 


man 


„ 


The daughter married John Tennant of Hundaxwood, by whom ſhe 
had two children, Alexander, afterwards Colonel Tennant, and a daugh- 
ter, Agnes Tennant. 

After Mr Tennant's death, Iſobel Walker entered into a ſecond mar- 
riage with Thomas Baillie writer to the ſignet, by whom ſhe had three 
ſons and a daughter; and Mr William Baillie was the eldeſt of theſe ſons. 

William Walker, the fon and heir of Alexander Walker of Stonypath, 

in 1752, executed a deed of ſettlement, of the following tenor: I Mr 
William Walker of Stonnypath, Miniſter of the goſpel at Makeriton, 
for the love, favour, and affection I have and bear to my fiſter, and 
her children afternamed, upon whom I am reſolved to ſettle my real 
« eſtate, and to prefer them thereto next after the iſſue of my own body, 
in the order of ſucceſſion, and in the terms and under the conditions 
* underwriten: Wit ye me to have given, granted, and diſponed, &c. 
to myſelf in liferent, and to the heirs-male of my body; whom failing, 
to the heirs-female of my body, in fee; whom failing, to Iſobel Wal- 
ker my ſiſter, relict of John Tennant of Handaxwood, now ſpouſe to 
Thomas Baillie of Pollkemmet, writer to the ſignet, in life-rent, for 
her liferent-uſe allenarly, in caſe ſhe ſhall happen to ſurvive me, and, 
© after her deceaſe, to Alexander Tennant, now of Handaxwood, Lieu- 
« tenant in Lord Burry's regiment of foot, my nephew, eldeſt lawful fon 
* to my ſaid faſter, and procreated between her and the ſaid deceaſed John 
Tennant, and his heirs and aſſignees, in fee; whom failing, to Wil- 
* liam Baillie, eldeſt lawful ſon to the ſaid Thomas Baillie, procreated 
between him and my ſaid ſiſter, his heirs or aſſignees, alſo in fee; whom 
failing, to my own neareſt and lawful heirs and aſſignees whatſom- 
© ever. | 

William Walker, the maker of the above deed of ſettlement, died 
without iſſue in 1759; and Lieutenant-Colonel Tennant, the fiar of the 
eſtate, died in 1769, without jiſſue, or making any ſettlement. 

Upon the death of Colonel Tennant, Mr William Baillie, the eldeſt fon 
of Iſobel Walker by her ſecond marriage, and Agnes Tennant, ſpouſe to 

Mr Chatto, daughter to ſaid Iſobel Walker by her firſt marriage, ſeveral- 

ly purchaſed brieves, for ſerving themſelves heirs of proviſion to Mr Wal- 

ker, under the deed of ſettlement above mentioned; and, a debate enſu- 
ing upon this competition of brieves, it was taken by the Lords aſſeſſors 
to report of the court. 

The plea maintained by Mr Baillie was, That he, being chilled ; nomi- 
zatim, failing Lieutenant-Colonel Tennant and his heirs, the word 
heirs, in that deſtination, muſt be underſtood heirs of the body of Colo- 
nel Tennant; and, theſe having failed, he, as next ſubſtitute, was called 
to the ſucceſſion. | 

Mrs Agnes Tennant's plea reſolved into this, That ſhe, as 1 
man to Lieutenant-Colonel Tennant, was his heir; and, in that charac- 
ter, called to the ſucceſſion by Mr Walker s deed of ſettlemen', in pre- 
ference to Mr Baillie. 

Pleaded for Mr Baillie: That the word heir is a flexible word, ca- 
pable of more comprehenſive or limited conſtruction, according to cir- 
cumſtances: That, in this caſe, the word heir mult be take in a limited 
ſenſe, as deſcriptive only of the heirs of Colonel Tennant's body : That 


the uſe of words 1s to convey the meaning and intendment of parties, 
and 
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and the veluntas is the /uprema lex: That the intention of Mr Walker, 
in the preſent caſe, appears to have meant no more than that the heirs 
of Colonel Tennant's body ſhould be preferred to Mr Baillie: That, in 
practice, the word Hei, in ſettlements, when applied to the different ſub- 
ſtitutes, is underſtood to mean no more than the heirs of their reſpective 
bodies, till the laſt branch of ſubſtitution, where the termination is gene- 
rally in favours of heirs and aſſignees whatſoever. | 
That, to liſten to the plea maintained by Mrs Tennant, would not on- 
ly deſeat the intendment of Mr Walker's ſettlement, but would likewiſe 
be attended with the greateſt abſurdities; becauſe, according to it, every 
extraneous heir of Colonel Tennant, in whatever degree, rank, and con- 
dition, though not one drop of blood to Mr Walker, or his family, muſt 
be preferred to Mr Baillie and Mr Walker's other nephews and nieces 
by his ſiſter; and, by the ſame plan of argament, the ſubſtitution, in fa- 
vour of Mr Baillie, was, from the beginning, altogether nugatory, and 
ood for nothing, as it never could take effect, upon the ſuppoſition, that, 
on the death of Colonel Tennant, the eſtate muit go to his collateral re- 
lations and heirs, to the remotelt generation ; and even, ſhould theſe 
fail, by the ſame rule, no good reaſon occurs why the ſovereign ſhould 
not take it as ultimus beares ; as, in many cafes, it has been found, that 
the king, taking as laſt heir, has the lame privileges with other heirs, par- 
ticlarly that he cannot be hurt by any death-bed deed. And it was far- 
ther argued, that, from the very words and meaning of the deed itſelf, 
Mr Walker's intention of calling Mr Baillie, in preference to Colonel 
Tennant's heir in general, was evident. | 
And, in ſupport of this plea, the following authorities were quoted ; 
L. 102. de condit. et demonſtrat. ; l. 30. Cod. de faecom. ; l. 57. 1. F. ad 
8. C. Trebel. ; l. 25. F 1. F. de lib. et poſt. ; l. 17, 18. and 19. F. de leg.; 


J. 24. H. de reb. dub. ; l. 67. F. de reg. jur. I. 96. cod. Lord Stair, 6. 3. | 
tit. 5. 12. 3 DiQionary of deciſions, voce Sueceſſion; J. 17. 8. J. ad ſe- 


nat. conſult. Trebell. ; Bartolus commentary on faid law; Paulus de Caſtro 
ad. J. 29. de lib. et poſthum. ; Alexander Tartagno. ib. F. conciliorum con- 
cil. 125. Mantica de confecturis ultimarum voluntatum, lib. 8. lit. Ke: 
Wefſenbachius commentary ad tit. de verb. ſignif. J. 65. ; and Gothyfred, ad 
eandem legem. Several authorities were likewiſe quoted from the law of 
England, particularly Peere Williams, vol. 1. fol. 23. ; Trinity term 1700; 
Notinghame verſus Jenkins; Webb contra Herrin; Parker wverſas 


Thacker; Tindal's tranſlation of Rapin's hiſtory, vol. 2. p. 68. and vol. | 
2. p. 74; Bayle's Dictionary, art. Fran. I. King of France, re- 


markic. - 
Anſwered for Mrs Tennant: That ſhe is called, by the clear words 


of the deed, under the deſcription of the heirs of Colonel Tennant : That 
there can be no doubt that ſhe is the heir cf Colonel Tennant, being his 
ſiſter-german : That Mr Baillie is only called, failing Colonel Tennant, 


and his heirs, and aſſignees: That ſo plain and rational a ſettlement _ 


ought not to be overturned upon conjectures and preſumptions of a con- 
trary will in the teſtator: That, in the preſent caſe, Mrs Tennant is as 
nearly relied to Mr Walker as Mr Baillie is: That, where there has 
been a former ſettlement, it has ſometimes bcen diſputed, whether the 
word heir, in an after ſettlement, meant the heir of the former inveſti- 

tures, 
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cures, or the Heir at la; but, where there was no former ſettlement, as 
in this caſe, the meaning of the word heir never was diſputed. 

That, from the words of the deed, it does not appear Mr Walker's 
intention was, that, failing Colonel Tennant, Mr Baillie ſhould ſucceed. 
That the authorities from the old Doctors of the civil law, ſuch as Bar- 
tolus, &c. ought to have little weight, confidering the period at which 
they lived; and, at any rate, they applied only to „dei commiſſarii ſub- 
ſtitutions, in which a liberty of interpretation was taken by the Roman 
Jawyers, which never was applied to'diredl ſubſtitutions. 

© The Lords found, that the claimant Mr William Baillie is prefera- 

« ble, and entitled to be ſerved heir of proviſion to the deceaſed Mr 
William Walker, under the ſettlement above mentioned. Repel 
the objections to the ſervice of the ſaid Mr William Baillie,” &c. 
A reclaiming petition for Mrs Tennant was refuſed without anſwers. 


For Baillie, Lockhart. For Mrs Tennant, J. Burnet. Clerk. 
NM. B. This deciſion was reverſed npon an appeal. 
No. XL. | June 19. 1700. 


WILLIAM RORISON); 
Againſt 


FAM ES SHAW. 


Preſons carrying off a tenant's cattle while ſubjef to the hypothec, not liable 
to the landlord who had done no diligence within three months. 


ILLIAM RORISON, in Auguſt 1763, was appointed factor up- 
on the ſequeſtrate eſtate of Barſcob; and, upon looking into the 
ſituation of ſaid eſtate, he found William M*Lurg, one of the tenants, in 
arrear of three years rent at Whitſunday 1763, and he diſcovered that 
James Shaw and others had, in May 1763, without any legal warrant, 
<arried of M*Lurg's cattle ; and, therefore, he brought a proceſs againſt 
him, before the Stewart-depute of Kirkcudbright, for payment of the 
rent 1763; in which the Stewart found Shaw and the others liable. 
Shaw ſuſpended and pleaded, That, in the end of the year 1762, or 
beginning of the 1763, M*Lurg the tenant was indebted to Shaw and 
others in ſundry bills, of which payment Heing then demanded, Murg 
not having caſh, ſold them a parcel of cattle, the price of which was to 
be imputed in extinction of the bills; and it was agreed, that the cattle 


H | Hould 


{ % 


ſhould continue to paiture upon Img grounds tit the month of May 
1763, as the purchaſers had not graſs for them ſooner; and that it was 
in conſequence of this tranſaction that Shaw carried off the cattle; in do- 
ing which, he was not interrupted by the landlord, and M Lurg was cre- 
dited with their value. 

That, in this way, Shaw became proprietor of the cattle in a legal and 
proper manner, <a tor a juſt and onerous caule, that a right of hypo- 
thec and à right of property are totally different, the landlord's right 
of hypothec not conſtituting him proprietor of the ſubject over which it 
extends, but the property ſtill remaining in the tenant. That in rural 
tenements, the hypothec over the fruits of the ground is held to be the 

rincipal ſecurity, that over the ſtocking being conſidered only as a ſecon- 
dary or ſubſidiary right. The hypothec on the crop is held to be perpetual, 
every erop being hypothecated for the rent of the year in which it is 
produced, till payment is actually recovered; whereas, the hypothec on 
cattle is limited to three months after the aft conventional term of Pay- 
ment; and the landlord muſt loſe Bis Tight, if he does not ute it within 
that time; Lord Bankton, vol. 1. p. 386. Erſkine, B. 2. tit. 6. § 28, 
Remarkable deciſions No. 76. 

That, in the preſent caſe, the landlord's right was not exerciſed, or a- 
ny challenge brought againſt the defenders within the three months; ; and, 
to continue is hypothec for a longer period, would be tying up the ten- 
ant's hands from ſelling or diſpoſing upon his itocking altogether; and 
altho' the landlord's claim might have been made effectual had it been 
brought within the competent time, it cannot now be liſtened to; and as 

do reaſon occurs for extending the extraordinary privileges competent to 
a landlerd by the hypothec, to the prejudice of onerous creditors, the land- 
lord's claim ought to be ſtrictly interpreted. 

Anſwered for Roriſon: It may be true, that, where the cattle are al- 
lowed to remain upon the farm for three months after the laſt term of 
Payment, and the landlord takes no meaſures for ſecuring himſelf with- 
in that time, he loſes his right of hypothec. But that is not the caſe 
kere; the cattle were in this caſe driven off the farm two days after 
Whitſunday, the term of payment, when they were unqueſtionably hy- 
pothecated for that year's rent; and, whoever intromitted with them at 
that time, mult of courſe be liable to the landiord ; ſo that the queſtion 
comes to be, at what period does the landlord loſe his claim againſt the 
1 itromitters with the cattle ? 

The ſuſpenders argue, as if the landlord was obliged to bring his ac- 
tion againſt the intromitters within three months. "The charger contends 


he 1s not. 


Originally the whole crop and ftocking on a farm was conſidered as 


the landlord's property, and might have been ſcized by his creditors. 


This was remedied by the act 1469 ; ; and afterwards, by the deciſions of 


the Court, the hypothec upon the ſtocking was limited to three months 
after the laſt term of payment : But, before ſuch limitation took place, 
Whoever carriedoff the tenant's ſtocking at any time became liable for the 
rents; and, although the Rocking may now ſafely be intromitted with 


after the lapſe of three months; yet, within that period, it cannot be 
| | ſeized 
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feized by any perſon to the preju ice of the landlord's preferable right; 
and no perſon will venture to intromit with the ſtocking within that pe- 
riod, unleſs the value of the cattle exceed the year's rent, in which caſe 
the intromitter will no doubt have right to the ſurplus. 

The charger can diſcover no authorities for obliging the landlord to 
bring his action againtt the intromitters within three months; and, as 


perſons intromitting within that time mult lay their account with paying 


the year's rent, there appears no good reaſon for freeing them of the ob- 
ligation they bring upon themſelves with their eyes open, by their intro- 
mitting within that period. The law has Emited no particular time of 
the three months for the landlord's attaching the ſtocking: He may do 
it upon the laſt as well the firſt as day, and therefore, onght to have the 
Rocking in his power during that whole period ; and, if he is deprived 
of that ſecurity, the perſon who intromits muſt be himſelf liable for the 


_ Fent, 
The Lords ſuſtained the defence, and aſſoilzied.“ 
A. 
For Rorifon, Pat. Murray. For Shaw, Geo. Wallace. Cerk, 
No. XLI. June 25. 1766. 


ARCHIBALD ARBURTHAHNOT, Merchant in Edinburgh, 
Againſt 
R OBE RT ARBURTHNOT, Eſp 


A LEXANDER ARBURTHNOT merchant in Edinburgh, in the 
year 1753, executed a general ſettlement of his whole effects, in 
favours of Robert his eldeſt ſon, at the fame time, burdening him with 
the payment of his debts, and of the proviſions to his younger children, 
with an expreſs exception of ſuch particulars as he had conveyed to 
them. 

Of equal date with the above mentioned fettlement, he, by bond, obli- 
ged himſelf, his heirs, executors, and ſucceffors, to pay to Archibald Ar- 
burthnot his ſecond fon, L. 3000 Sterling at the firſt term after his death; 
after which the-deed proceeds in the words which follow, and which gave 
riſe to the queſtion between the parties: And for the more ready and 
* ſure payment to the ſaid Archibald Arburthnot, of the foreſaid ſum of 
I. 3000 Sterling, with intereſt thereof, as is before mentioned, Witt ye 
* mexto have aſſigned and diſponed, as I, by thele preſents, aſſign, tranſ- 
fer, and diſpone to, and in favour of the ſaid Archibald Arburthnot, 
his heirs, executors, and aſſignees, the ſums of money principal con- 
* tained, and to be contained in a liſt or inventory made, or hereafter to 


be 


Ly 


n 


1 


be made, and ſubſcribed by me, relative hereto, with the penalties that 
'© ſhall be contained in the ſecurities for the ſaid principal ſums, and with 


* what intereſt ſhall be due thereon, at the time of my death, and all 
time coming, ſo long as the ſame ſhall remain unpud ; and which liſt 
or inventory, with theſe preſents, ſhall have the full effect of a ſpecial 


© diſpotition and aſſignation, as much as if every article thereof were 


herein particularly inſerted, and expretied with full power to the ſaid 
© Archibald Arburthnot and his foreſaids, to uplift and receive, and to 
do every thing neceſſary for making effectual the ſums of money ſo 


« aſſigned, that J [nh have done in my life-time : And it is hereby pro- 


« vided and declared, that, in caſe I ſhould fail to make out any fuch lift 


or inventory, or 75 kde out, in the event, that all or any part of the 


* ſums of money therein contained ſhall be uplified and diſpoſed of by 
© me during my lifetime, and that I ſhould fail to replace the ſame in 
< whole or in part, or if the principal ſums to be contained in ſuch liſt or 


ys inventory {hall not extend to the lum of L. 3009 Sterling, the, obliga- 


tion to pay before inert ſhall ſubſiſt and remain binding « on my Daß 
© and executors, to the full extent thereof, or ſe far as there ſhall be a 


© ſhortcoming of the ſaid ſum of L. 3000 Sterling, and for intereſt and pe- 


* nalty upon thelwhoic, or in proportion to ſuch ſhortcoming as is be- 
fore ſtipulated. Upon the other hand, if there ſhall be to the extent 
of the ſaid ſum of L. 3000 Sterling principal at the time of my death, 


6 aligned and made over to the ſaid ee Arburthnot, and the Gan 
© rities for the ſame be herewith delivered to him, the l obliga- 


tion for payment ſhall become void, and noways affect my heirs and 


_ © executors, nor ſhall they be liable to make the ſame effectual to the 


* ſaid Archibald Arburthnot or his foreſaids, though the debtors ſhall 
© afterwards become inſolvent, or that the money, or any part thereof, 
© ſhall be loſt by any other accident. But, in caſe the ſums particularly 
aſſigned to the ſaid Archibald Arburthnot, and his foreſaids, ſhall hap- 
pen to exceed the {aid fum of L. 3000 Sterling, neither he nor they 
* ſhall be accountable to my heirs or executors for any ſuch excreaſe or 


* ſurplus.” 


Of the ſame date alſo with the ſettlement abovementioned, Ab 


Arburthnot ſigned an inventory relative to the bond of provifion, where- 


in he conveys to his ſon Archibald, the ſum of L. 1000 Sterling, due to 
him by David Scott as treaſurer to the Bank of Scotland, and another 
{um of L. 2000 Sterling, alſo due to him by the Marquis of Tweeddale, 
together with the penalties contained in the {aid bonds, and all the an- 
nualrents that ſhall happen to be due on the foreſaid principal ſums. 

Alexander Arburthnot died in October 1704; and, at his death, it 


appeared, that he had uplifted the L. 1000 Sterling due by Scott, and 


aiſigned as above mentioned; and alto, that at the term of Martinmas af- 
ter his death, there was L. 175 Sterling of intereſt due on the Marquis 


of Tweeddale's bond. 
Robert Arburthnot the eldeſt ſon, in conſequence of the general dif- 


poſition in his favours, uplifted the L. 175 Sterling of intereſt due as 


above mentioned, and inſiſted that all that his father intended by the ſet- 


tlement-in favours of Archibald, was to leave him L. 3000 Sterling at 


his death ; and that, therefore, the intereſt 3 by him muſt be im- 
puted 


1 


puted pro tanto of the L. 1000 Sterling which he acknowledged he was 
bound by his father's ſettlement to replace. | 

Archibald Arburthnot, in order to recover the diſputed L. 175 Sterling 
of intereſt, brought an action againſt his brother, in which it was p/ead- 
ed for him, That their common father's intention in every clauſe of the 
bond of proviſion in his favour, was to give him the chance-benefit of 
whatever intereſt might be due at his death, upon all or any of the ſums 
aſſigned to him; and that the ſame was not to impute in payment of the 
ſpecial proviſion of L. 3000 Sterling principal made to him; for, as it 
appeared from the deed itſelf, that the purſuer was bound to take his 
chance of any ſhortcoming of the ſums provided to him by the debtors 
inſolvency, ſo their father was, on the other hand, equally deſirous that, 
in another event, the purſuer ſhould have the chance of any accidental 
benefit. In every clauſe of the deed he carefully diſtinguiſhes between the 
principal ſum and intereſt of the debts aſſigned; and although the provi- 
ſion of L. 3000 was only to become due at the firſt term after their fa- 
ther's death, yet he aſſigns to the purſuer not only the principal ſums 
contained in the inventory, but alſo what intereſt ſhould be due thereon 
at his death; beſides, in the event which happened, namely, that ſome of 
the debts aſſigned might be uplifted by him in his lifetime, and omitted 
to be replaced, he provides, that if the principal ſums to be contained in 
ſuch liſt or inventory, ſhall not extend to the ſum of L. 3000 Sterling, 
the obligation to pay ſhall ſubſiſt and remain binding on his heirs, exe- 
cutors, and ſucceſſors, ſo far as there would be a ſhortcoming ſuch as 
the purſuer now contends for. But, further, ſuppoſing old. Mr Arburth- 
not had not uplifted any of the ſums contained in the bonds aſſigned, 
and that at the time of his death many years intereſt had been due on 
theſe, it could not be denied, that the purſuer would have had as good 
a title to the intereſt, as to the principal ; aad, if ſuch would have been 
the judgment of law, in caſe both bonds had been due at Mr Ar- 
burthnot's death, the purſuer could not ſee any reaſon for preſuming that 
He meant to deprive him of the intereſt of the one bond, becauſe the 
other happened to be uplifted during his life. 

Anſwered for the defender, That the purſuer's obſervations on the dif- 
ferent clauſes in the deed, although ingenious and plauſible, are far from 
being ſolid or concluſive ; for, from the firlt part of the deed it was clear, 
that Mr Arburthnot intended that the proviſion to the purſuer ſhould 
not exceed the ſum of L. 3000 Sterling, with intereſt from the firſt term 
after his death. Neither was his having aſſigned the bonds above men- 
tioned to the purſuer, to be conſtrued likewiſe into an aſſignation of 
the intereſt that ſhould be due upon theſe bonds, for that the only in- 
tention of their father, by executing the bond and inventory in favour 
of the purſuer, was to prevent family-diſputes amongſt his children, and 
not to confer an additional proviſion on the purſuer; and if the deed was 
viewed in that light, the/obſervations made on it by the purſuer, would 
appear to be very ill founded. The reaſon which Mr Arburthnot gives 
tor granting the aſſignation in favour of the purſuer, namely, to prevent 
tamily-interferences, plainly ſhows, that his only intention was to avoid 
Jiſputes betwixt his children ; and if the different clauſes of the deed are 

| ä viewed 
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viewed in that light, the conſtruction which the ier now puts up- 
on them, will appear clear and evident. | 


The Lords found the ourſuer entitled to the intereſt that was due on 
the Marquis of Tweeddale's bond at his father's death, extend- 
ing to L. 175: 11: o Sterling, and likewiſe to the further ſum 


6 
of L. 1000, and intereſt thereof from the firſt term after his fa- 
* ther's death, and to expences: and, on a reclaiming bill, they 


adhered without anſwers.” 


5 | J. S. tertim. 


Act. Locl bart. Alt. M Kenzie. M' Queen. Clerk. 


No. XIII. | July 4. 1708 


FO N be OODFELLO I, N ed in wala, £ ; 
Againſt 


The CORPORAT LON 2 HAMMERMEN there. 


The privileges of the Corporation of Hammermen in Stirling, \frund not to 
extend to the excluſion of a watchmaker's working there, althoug 6 he. 


refu uſed ta enter a member F the C. Ba 27 


OHN GOODFELLOW, by vrofelfion a watchmaker, having come 
to Stirling to exerciſe that employment, and having, in conſequence 
thereof, taken a houſe and ſhop, was ſoon thereafter informed by the dea- 
con of the hammermen, and other members of that incorporation, that 
the trade of watchmaking within the royalty was confined to their cor- 
poration ; and that, therefore, he could not exerciſe that employment 


there without permiſſion from them. 
It appeared that John Goodfellow had a communing with the deacon 


and incorporation, and afterwards was admitted burgeis qua hammerman, 
by whicli he paid but the half of what he would otherwiſe have paid, 


had he been admitted as a common burgeſs. But having refuſed to make 
an eſſay- piece in order to his being entered with the trade, although re- 
peatedly ordered ſo to do, a complaint was exhibited againſt him before 
the magiſtrates of Stirling, at the inſtance of the corporation, and his de- 


fences having been over- ruled, the following interlocutor was pronounced 


by them: © Having conſidered the petition and repreſentation, with the 
extracts of the hammermen trade produced, with the defences and an- 


© ſwers, and having alſo ſcen the council-book of the borough, wherein 
the defender was admitted and ſworn as a burgeſs gra hammerman 


of the ſaid, borough, and, on that account, only paid L. 12 Scots of 
| | : : F entre. 
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eſs, it would have coſt him L. 24; therefore repels the defences in 


« within a few days thereafter to go on and finiſh his eſſay. And he 
© having ftill delayed to make an eſlay-piece, they prohibited and diſ- 
charged him from exerciſing any branch or part of the bulineſs pecu- 
© liar to the hammermen-craft within the borough, while he continued 


© unentered with them, under the penalty of five ſhillings Sterling, to be 


« forfeited by him to the ſaid craft, for each treſpaſs he ſhall be convic- 
ted of; and granted warrant to the officers of the borough, jointly or 


© ſeverally, to ſecure and ſeize his tools and work, if he ſhall be found 


« working, or ſervants under him, within the liberties of the ſaid borough, 
at clock or watchmaking, or other parts of the hammerman-buſinels, 
after he is charged to the above effect, ſo long as he continues un- 
entered with the ſaid incorporation, and to carry the defender himſelf 
© before any of the Magiſtrates to be examined thereanent, and be pro- 


« ceeded againſt and convict of ſuch treſpaſſes; finds the defender has 


© been litigious in this proceſs ; and that he is liable in the purſuer's char- 


ges and expences, which modifies to the ſum of L. 1:10:0 Sterling 


money, for which decerned againſt the defender, and for the expence 
of extraQting the decreet.' | 
Of this interlocutor John Goodfellow obtained a ſuſpenſion, and plead- 


ed, imo, That the incorporation of hammermen in Stirling had uſurped 


the privilege of an incorporation without any title ; for neither had they 
been erected into a corporation by the town's charter, nor had they pro- 
duced any ſeal of cauſe ; and, therefore, the magiſtrates had done wrong 
in ſuſtaining action at their inſtance. Every purſuer, before he can be 


heard-even in a common cauſe, is obliged to produce his titles, to in- 
ſtruct that he has a right to what he claims, and, if ſuch obtains in ordi- 


nary matters, @ /cr71971 ought it to take place in the preſent queſtion, 


where an excluſive privilege was attempted to be obtained, detrimental 
to the freedom of trade, and which privileges, even when legally found- 
ed, have for that reaſon been always moſt ſtrictly interpreted. 249, Sup- 


poling the ſiniths of Stirling were allowed to aſſume the title of the incor- 
poration of hammermen, yet it did not from thence follow, that the clock 
and watchmakers were part of their ſociety. The ccly method by which 
an incorporation can be legally erected, and obtain excluſive privileges, is 


by the charter of erection of the borough, containing a power to the ma- 


giſtrates to create and erect certain trades into incorporations, by a ſeal 


of cauſe. But, certain it is, that, at the time that the charter of erection 
was granted to the borough of Stirling, no ſuch privilege could be con- 


ferred upon any incorporation erected in that town, becauſe it would 


not be diſputed, that at that time the art of clock and watchmaking was 


not known 1n this part of the world. 

Anfeered for the chargers, That, if the firſt reaſon of ſuſpenſion was 
ſiſlained, molt of the incorporations of Scotland would be cut down, be- 
cauſe many arc the creatures of immemorial cuſtom, .d very many who 


once had ſeals of came have loſt them by length of time; and, as privi- 


leges 


entry-money as a tradeſman, which, had he entered an ordinary bur- 


reſpect of the anſwers, and the other reaſons before mentioned; and finds 
the defender cannot follow his buſineſs as a watch or clockmaker with- 
in the borough, ' without entering with the trade, and appoints him 


: 
* 
44- 


— 


1 
leges may be acquired by uſage or preſcription; ſo, as they could ſhow 


that the watchmakers had always been part of their incorporation, the 
not production of their ſeal of cauſe was no good reaſon of ſuſpenſion, be- 
cauſe, as far back as the 1616, it appeared, by an agreement between the 
merchants and trades of Stirling, ſigned by their then deacon, and ſeveral 
other members, that the deacon of the incorporation of the ſmiths ſigned, 
amongſt the reſt, which is a plain proof, that they were then an incor- 
poration. 240, A condeſcendence was produced, from which it appeared, 
that every watchmaker that has been in Stirlii:g, from the 1698, down 
to the preſent time, had underſtood himſelf to be comprehended under 
this incorporation, and entered with it accordingly ; and even the ſuſ- 
pender himſelf applied for leave to enter with this incorporation, obtain- 

eld it, and, in order to compleat his entry with the trade, got himſelf 

admitted to the liberty and freedom of a burgeſs, qua hammerman, took 
the burgeſs-oath, and paid the dues of his entry, and thereby homolo- 
gated the right which the chargers contended for ; but which, even with- 
out that, by the inſtances before mentioned, was ſufficiently aſcertained. 
Replied, That in this caſe there could be no preſcriptive right pleaded, 
becauſe, from what was above ſet forth, the magiſtrates had no power 
to create and erect ſuch an incorporation; neither could the condeſcen- 
dence given in by the incorporation of hammermen have any weight; 
becauſe, although particular perſons exerciſing the art of watchmaking 
may, for private reaſons, have choſe to have got themſelves inrolled as 
members of the hammerman-craft ; yet this could be extended no fur- 
ther than to the perſon entered. 
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The Lords ſuſpended the letters ſimpliciter, and decerned.' 
| | J. S. tertins. 
AQ. D. Armſtrong. Alt. Lockhart and Mac Laurin. Clerk. | 
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No. XIII. July 23. 1766. 

ANDREW TAIT Organift in Aberdeen; ; 

Azgainſt 
FOHN SLIGO, Merchant in Aberdeen. 

Hot neceſſary to raiſe an affion of removing or uſe formal warning 40 days 
| before term of removing, from tenements within borough. 
WE poſſeſſed a ſhop in the town of Aberdeen, the property of 
' Tait, who on the 13th May 1766, preſented a petition to the magi- 
ſtrates, ſetting forth, that, in December preceeding, he had informed Sli- 


go, that the ſhop was ſet to another, and praying that Sligo might be 
decerned to remove from ſaid ſhop. | 


To 


6 . N 

To thie petition Sligo give in anſwers, 1 5 objected to * compe- % 

tency, as not being brought 40 days before the term, nor any formal 
warning executed, which he contended was neceſſary, in order to re- 
move him. 

Tait in reply * ted, That having told Sligo, i in December preceeding, 
that he muſt remove, that was ſufticient warning, as no regular action 
of removing or formal warning was neceſſary in removings from urban 
tenements, and craved Sligo might be examined as to the fact of his be- 
'ing told, in December, that. he mult remove from his ſhop, and his a- 
greeing to do 1o. 

The Magittrates examined Sligo, who acknowledged, that Tait had 
told him, in December, that the ſhop was let to another ; but denied that 
ever he agreed to remove, or promiſed to remove. Tait inſiſted for a 
proof, to ſhow that Sligo had taken another ſhop, and given reaſon to 
believe that he would remove. Which proof the magiſtrates allowed be- 
fore anſwer. Sligo objected to the proof as incompetent and irrelevant, 
as no regular action of removing had been brought, or warning execu- 
ted, 40 days before term ; and applied to this court by advocation. 

„ In the mean time, the proof was taken, and adviſed by the magiſtrates, 
who ordained Sligo to remove; but a fiſt on the advocation being ob- 
tained, prevented the interlocutor of the magiſtrates from being carried 
into execution; and afterwards, on adviſing the advocation with anſwers, 
&c. June 24. 1766, the Lord Gardenſton Ordinary refuſed the bill. 

Pleaded, in a reclaiming petition, Though in removing from tenements 

within borough, warnings, with all the ſolemnities required by act 15 55. 
are not neceſſary; yet, to prevent every removing from becoming an 
arbitrary queſtion, there are certain eftabliſhed forms neceſſary in remo- 

vings from urban tenements; ſuch as having the door chalked by a 

borough-officer, or an action brought againſt the tenant 40 days before 

the term. And, in ſupport of this plea, the following authorities were 
referred to; Sir Thomas Craig, /b. 2. deg. g. & 9.; Lord Stair, B. 2. tit. 
9. 40. Lord Bankton, B. 2. lit. 9. § 52. - Mr Erſkine, B. 2. tit. 

20. Waugh contra Abercromby, * 1680 Hann voce Remo- 
ving, and act of parliament of 1690. cap. 39. 

Anſwered for Tait, The formalities neceſſary to be obſerved in remo- 
vings from rural tenements, are not requiſite in urban on?s. It is ſufſi- 
cient in the latter, that the material purpoſe is anſwered, namely, the gi- 
ving timeous notice to the tenant to provide himſelf in another houſe, 
which was done in the preſent cafe, by the notice given the petitioner 
by the reſpondent in December, ſeveral months before the term of re- 
moving. The formalities requiſite. in warnings from urban tenements, 
depend on cuſtom, not being regulated by any ſtatute. In ſome 
boroughs, particularly Edinburgh, the formality of a town's-officer 
chalking a tenant's door has been commonly uſed in warning, which 
probably has led Sir Thomas Craig, Lord Stair, and Lord Bankton, to 
mention the interpoſition of a town-officer, as a ſolemnity requiſite to 
warnings within boroughs. It has been found, that the order of a ma- 
giſtrate is not neceſſary to authorize the officer to warn; and that the 

| verbal order of the proprietor is ſufficient ; 24th June 1709, Barton contra 

Vorbes, which proves that the eſſential point is the tenant's getting no- 
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tice 40 days before the term: And whether ſuch notice is given by a 
town-officer, or the proprietor, appears to be altogether immaterial. 


© The Lords adhered.” 


— — — * 


For Tait, David Rae. For Sligo, Alex, Elphingflon. Tait Clerk. 


No. XLIV. | July 2 5. I 766. 
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FANET GIBB, 


Againſt 


ALEXANDER LIVINGSTON. 


1 a eien of a bond upon the firſt branch of the aft 1621, competent to. 
_ redargue by parole-evidence the narrative of the bond, bearing to be for 


borrowed money. 


I AURENCE GIBB, upon the narrative, that he had borrowed and 
received from Andrew Williamſon, his ſon-in-law, the ſum of 
L. 50 ſterling, granted an heritable bond for that ſum, over a tenement 
in the town of St Andrew's. This bond was adjudged by Livingſton, 
a creditor of Williamſon. 

Janet Gibb, a creditor of Laurence Gibb, having brought a reduction 
of this bond, upon the firſt branch of the act 1621, the firſt queſtion 
was, whether a reduction was competent againſt the defender, a credi- 
tor-adjudger of the bond. The court © Repelled the defence, that ad- 

| * judgers from a conjunct and contident perſon, are not liable to the chal- 
! | * lenge ariſing from the act 1621 ; but, in reſpect of the particular cir- 
4 cccumſtances of this caſe, found that the defender is not obliged to aſtruct 
i | © the heritable bond in queſtion.” 

The purſuer having offered to prove by witneſſes, that the bond was 
gratuitous, the defender contended, That parole-evidence was not compe- 
tent to redargue the narrative of the bond ; founding both upon the ge- 
neral principle, that writing cannot be defeated by witneſſes, and alſo on 
the tenor of the act, which mentions only a proof by writing, or the 
oath of the party. . . 5 

Anſwered for the purſuer, A proof by witneſſes is admitted in all ca- 
ſes of fraud, though the effect of that proof may be to cut down a writ- 

ing. Had it been alledged that Laurence Gibb was impoſed on in grant- 
ing the bond, parole- evidence would have been unqueſtionably compe- 
tent. It ought to make no difference, that Gibb himſelf was a partaker 
of the fraud. | | 

The act only ſays, That a proof by oath or writ of party ſhall be .- 
cient. But this is not abſolutely excluſive of a proof by witneſſes. 

When the court requires a proof, that a deed challenged upon this act 
was onerous, as is always done when the conjunct or confident perſon 

| is 


( 98-1 


*; himſelf the defender, parole-evidence is led; 5th July 1673, 
Home contra Smith; 15th December 1671, Duff contin Culloden. It 


ſcems reaſonable, that the ſanfe pecies of proof ought to be received, 
when, from the circumſtance of the caſe, as here, the court ſees fit to 


lay the onus grobundi upon the purſuer. 


The Lords found, That it was competent to the purſuer Janet Gibb 
to aſtruct, by facts and circumſtances, the grounds of her reduc- 
tion, and allowed her to prove, both by witneſſes and writing, 
c the ſeveral facts mentioned in her condeſcendence.' 


Upon adviſing a reclaiming bill and anſwers, the Lords adhered.' . 
A. R. 
"2 AR. Burnet, Alt. Ra, Pringh, Clerk. 
No. XLV. November 18. 1706. 


WILLIAM-GEORGE, G. ROSS, 
Againſt | 
WILLIAM MONRO of Newmore. 


An Her of entail allowed to purge an irritancy, after an action was brought 
by the next ſub/iitute in the entail for declaring * ſame. 


the two entails of the lands of Aldie, and of Newmore, it ap- 
peared to be the intention of the proprietors, the makers of the en- 
tails, that the two eſtates ſhould not centre in one perſon ; for, by a clauſe 
i the entail of the eſtate of Aldie, it is provided, that the heirs there- 
in mentioned ſhall be obliged to aſſume, and conſtantly uſe and bear, 
the ſurname of Roſs of Aldie, and arms of the family of Balnagown, 
without any alteration or diminution whatever, as their ſurname, de- 
* {1gnation, and arms in all time after their ſucceſſion to the proper eſtate 
of Aldie, under the pain of incurring the irritancy of tinſel of the e- 
« ſtate. And by a clauſe in the entail of Newmore, it is provided, 
© That the heir, whether male or female, and their heirs, who ſhall 
* ſucceed to the eſtate of Newmore, ſhall be obliged to aſſume, and take, 
and ever thereafter uſe the name and arms of Monro ; and the title 
and deſignation of Newmore, without joining or bearing any arms, 
names, or title therewith,” 

1 a of the tailzie of the eſtate of Aldie, William Roſs ſucceed- 
ed, and enjoycd the polleſſion of that eſtate, without making up titles 
thereto ; but bore the arms of the family of Balnagown, and uſed the 
name of Roſs of Aldie, as appointed by the tailzie. 
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William Roſs, by the death of the former heir of tailzie of Newmore, 
came to have a title by the entail to that eſtate; alſo in virtue whereof, 
he aſſumed poſſeſſion of the eſtate of Newmore, keeping alſo poſſeſ- 
ſion of the eſtate of Aldie; but allowing himſelf to be deſigned Monro 
of Newmore, and deſigning himſelf alſo that way by his ſubſcription. 

William-George-Simon- David Roſs, the next ſubſtitute in the entail 
of Aldie, thinking that the defender had thereby incurred an irritancy 


ſufficient to forfeit him of his title to that eſtate, brought a Proceſs for 


declaring the ſame, in which he pleaded, That, from the anxious clauſes 
in the entails of the eſtates of Aldie and Newmore, it was plainly the 
intention of the makers of theſe entails, that the eſtates ſhould be poſſeſ- 
{ed by different proprietors, and their families differently repreſented; and, 
therefore, that the will of the different proprietors of theſe eſtates, irh 
was clear, ought to be followed as the rule in judging of the cauſe; and 
if it was ſo, there could be no doubt, from the ſpecies fat 1 ſet 
forth, that the irritancy was incurred, and would be declared, according 


to the rule laid down by Sir George M.Kenzie! in his Inſtitutes, B. 2. T. 5. 


p. 1.3. and Dic. Deciſ. tt. Irritancies, where a diſtindion is made be- 


twixt ſtatutory and conventional irritancies, the one being purgeable at 
the bar, the other not; and it was ſaid, that there was no doubt, that the 
irritancy {ought to be Jealared was a ee one, and, therefore, 
not purgeable; and the cafe of Denholm of Weſt-ſhiels, February 1. 1720, 


was appealed to, where it was found, that an irritancy in an entail could 


not be purged. 

Anſwered for the defender, That, whatever rigour prevailed in the an- 
cient law, with regard to the not-allowing 1 irritancies of this kind to be 
purged : yet that, at preſent, that rigour was ſoftened, and wherever no 
damage could be alledged to have accruzd to the eſtate, the law now al- 
lowed an omiſſion, ſuch as the preſent, to be purged by a compliance 
with the terms of the entail, which the defender has now done, by reaſ- 
ſuming the name of Roſs of Aldie, and the arms of the family of Balna- 
gown, in ſo far as he is allowed. 249, It was pleaded, That the obliga- 
tion impoſed by the tailzie of the eſtate of Aldie, of aſſuming the name 
and title of Roſs oi Aldie, &c. without any alteration or diminution. 
whatever, was not inconſiſtent with aſſuming the name, &c. of any 
other family, as an addition to thoſe of Aldie, g/fo that, from the words 
in the entail of the eſtate of Newmore, the doing ſo would incur a 
forfeiture, of the defender's right to that eſtate; yet, that being jus lertii 
to the purſuer, it was not competent for him to found an argument upon 
it. 3070, It was pleaded, That as the obligation impoſed by the tailzie of 
Aldie, of aſſuming the ſurname of Roſs of Aldie, and bearing the arms 


of Balnagown, made but one condition in part impreſtable, the not com- - 


plying with that part of the condition that was preſtable could not for- 
feit the defender of his title to the eſtate. And, Als, It was ſaid, That 
the deciſion in the caſe of Weſt-thiels was en in the laſt reſort; and, 
therefore, could have no weight; and the caſe of Sir John Gordon a- 
gainſt Mr Charles Hamilton-Gordon, and that of Cromwell Price, were 
appealed to, to ſhew that irritancies, ſuch as the preſent, were purgeable 
at the bar. 

© The Lords ſuſtained the defence, aſſoilzied the defender; and de- 


a cerned. 5 
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November 18. 1766. 


Por A G VES FOHNSTON. 
Againſt. 
FAMES and WILLIAM SMITHS. 


What Proof neceſſary to gſtabliſb Marriage. 


GNES JOHNSTON was ſervant to William Smith of Forthing- | 
ruſh, at the time of his death, ſoon after which, having bore a 


48 which ſhe ſaid was begot by Forthingruſh in lawful marriage, 


in order to eſtabliſh the ſame, ſhe brought a proceſs of declarator of 
marriage before the Commiſſaries of Edinburgh. The proof from which 
ſhe endeavoured to eſtabliſh her marriage, was, firſt, The teſtimony of 
a ſingle witneſs who ſwore to his having ſome times called her his wife. 
And, 2dly, The two pieces of written evidence which follow. For- 


8 thingruſh, 5th February 1753, 1 do acknowledge, that I was lawfully 


married to Agnes Johnſton, in the year 1752, by a miniſter, that I 
* brought from Edinburgh for that purpoſe; our marriage-lines being 


* miſlaid, I grant her, the ſaid Agnes Johnſton, this acknowledgement 
under my hand, teſtifying, that ſhe is my true and lawful married wife; 


as witneſs my band, day, date, and year of God above mentioned.” 


The next piece of written evidence is of the following tenor, For- 


thingruſh, 2d June 17 56, as I am taken badly, and know not but it may 
be death, and that it has not been made public to the world, that I 
am married to Agnes Johnſton my wife, who has lived with me ſeve- 
ral years; to take away all theſe alledgeances and miſreports that may 
be ſpread to the contrair, I now, a dying man, cannot but acknowledge, 
that ſhe is my lawful wife; and that, if ſhe be with child, as ſhe tells 
me ſhe 1s, I am the father of it, and ought to be my heir, whether lad 
or laſs; and it is my will and inclination, that my wife be provided for, 
in caſe of death ; and that ſhe have and enjoy 100 merks Scots yearly 
of my rents, for her ſubliſtence, in caſe ſnhe be not with child; and, in 
caſe the be avith child, that ſhe enjoy all my moveables,.crop and ſtock, 
and poſſeſs what ground I preſently poſſeſs during her lifetime, for the 
ſupport of herſelf, and up-bringing the child, and whatever more 
Glenriddle, Craigen-puttoch, Mr William Sloan miniſter, and Mr Wil- 
lam-Clerk-writer in Dumfries jointly, ſhall determine ſhe ſhould have, 
in caſe ſhe have a child, in the event of my death, I ordain her to have 
it. As to my bodily cloaths, I leave it to my wife to give them as ſhe 
pleaſes to my brother, and I defire and ordain her to keep my nephew 
* John Smith as long as the lives, and to do for him as far as ſhe can. 
And this I declare to all concerned to be truth, and to be my will. 


And in token, whereof, I ſign this paper, with my hand this day, and 


* for the more ſecurity, I have put this paper among my papers, to teſti- 


* fy the truth to every body. (S. S.) William Smith.” 


The Commiſſaries found no ſufhcient proof of a marriage betwixt the 


purſuer and the deceaſed William * and therefore, aſſoilzied the 
defender. 
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In a bill of advocation for the purſuer, it was contended, That the 
Commiſſaries had committed iniquity in not finding the marriage pro- 
ven, in ſo far as, by the law of Scotland, conſent alone is all that is re- 
quiſite to conſtitute marriage ; and, in all queſtions concerning marriage, 
the only thing inquired into is, whether there is ſufficient evidence of 
ſuch conſent : That, by the depoſitions of all the witneſſes adduced for 
the purſuer, it is evident, that, he acknowledged her frequently as his 
wife, and that they did cohabit together as ſuch, upon repeated occaſions ; 
and, when the W granted by Forthingruſh were joined to the pa- 
role- evidence, it was ſaid that there could not remain the leaſt doubt that 
the purſuer was lawfully married to Forthingruth. 3 

Anſwered, That although, by the law of Scotland, cohabitation as 
man and wife does eſtabliſh a marriage; yet ſuch cohabitation requires 
the open and repeated acknowledgment of the parties, and muft appear 
to be the reſult of a deliberate intention, to avow each other as man 
and wife, and not the tranſient acknowledgment of marriage by one of 
the parties, without the other's preſence before ſingle witneſſes, which 
is all that the witneſſes for the purſuer have depoſed to: More eſpecial- 
ly, when to this is joined the depoſitions of ſundry witneſſes adduced by 
the defender, who have ſwore, that Forthingruſh, leſs than a year before 
his death, declared he would never marry. And with regard to the 
written evidence founded on, it was contended, that it could have no 
weight, as it was not holograph of Forthingruſh, nor ſubſcribed by him, 
before witneſſes. 2d/y, That there was the greateſt reaſon to believe, 


from the evidence of two unſuſpected witneſſes, and ex comparatione liter- 
arum, that Forthingruſh had never ſubſcribed theſe papers; and that the 


whole was a forgery, calculated to ſupport what the purſuer's witneſſes 
had ſwore to. The authorities cited for the defenders, were Maſcardus 


de probationibus vol. 3. conc. 1035. No. 20. Corvinus Inftitutions of the 


Canon law, /:b. 3. lit. 26. de probatiombus ; act 77, parliament 1503; Dir- 
leton, voce Marriage ; Lord Bankton ; Matthaeus de probationibus, cap. 1. 
Numb. 41. ; Gail. ib. 2. ob/erv. 66. par. 12. | 


The Lords Refuſed the bill, and remitted the cauſe to the 


Commiſſaries fempliciter.” 


Actor. Alter Alexr. Murray. Clerk. 
Reporter Kames, 
No. XLVIL 
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No. XLVIL | 5 November 21. 1766. 
WILLIAM BUCHANNA N, 
Againſt. 
7 OHN CLARK, 
The 4a 1695 found not fo 455 where the fields required to be divided 


amounteſ to 13 acres—A 1661. 


LLIAM BUCHANNAN and John Clark were proprietors of 
the lands of Little Udſton, which conſiſted of 112 acres, partly 


intel, partly outfield. 
The infield land conſiſted of three fields of 13, 29, and 41 acres, two 


of which, being the fields of 13 and 29 acres, belonged to Clark, the 
other of 41 belonged to Buchannan. 


John Clark being deſirous to have his two fields incloſed, 0 that 
Buchannan ſhould be ſubjected in half the expence, brought a proceſs 


before the Judge Ordinary, founded on the 41ſt act, iſt ſeſſion, 1ſt par- 


liament, of Charles II. ſubſuming, that he was about to incloſe ſeveral 
parts of the lands of Little Uditon, and particularly two fields, one of 13, 
and the other of 29 acres, which lay conterminous to William Buchan- 


nan's lands, and concluding, that Buchannan ſhould be decerned, in 
terms of the act, to bear an equal expence in railing a fence to divide 
their inheritances. 


It was pleaded i in defence, That as the lands required to be incloſed 
lay run-rig, the a& of parliament above founded on could not. apply 
until the lands were divided; and in order to obtain a diviſion, Bu- 


channan brought a Proceſs againft Clark, founded on the act of parka- 


ment 1095. 

Pleaded for Clark, That the intention of the legiſlature, by the act 
1695 5, was to prevent the inconveniencies which aroſe from people be- 
ing obliged to poſſeſs acres that are interſperſed, and which, therefore, 
could not be properly cultivated ; but did not apply to the preſent cale, 
as the ſmalleſt of the fields belonging to him conſiſted of 13 acres, 

The Judge- ordinary pronounced an interlocutor, finding the ground 
craved to be incloſed by John Clark did not fall within the act made an- 
nent run- rig, and William Buchannan liable in the one half of the ex- 
pence of incloſing; and that he ought to concur with John Clark in 
making a proper fence upon the march which divides their reſpeQive 


properties, &c. 
Of this interlocutor Buchannan conmliſaes by an advocation, wad 


pleaded, primo, That the act 1695, being introduced for the improve- - 


ment of the country, by planting and inclofing, and having no where 
particularly defined what is meant by run-ridge, ought to receive a mott 
:iberal interpretation, as in e it generally has done in caſes that 

came 


j 


1 


came to be determined by the court, ſimilar to the preſent, particularly 
11 the caſe of the heritors of inveratk againſt Mill, 13th November 17553 


and in the caſe of George Chalmers againſt Mary ew, in which the act 


was found to extend, not to lands belonging to different proprietors on— 
ly, but to all fields Iyi ing run-dale, without regard to their thape or ex- 
tent; for, in the one caſe, a field of fix acres was found to fall within 
the act, and, in the other, fields of two or three acres were found to fall 
within it; and as fields of 11x acres cannot, ſtrictly ſpeaking, be denominat- 
ed run-rig lands, more than fields of 12 acres, fo, where the convenience 
is the ſame, the ſame remedy ought to be applied ; that, in this caſe, 
the inconvenicncy could not 'be Giiputed, ſeeing it would not be denied, 
that Clark had no road from one of his fields to the other, but through 
Buchannan's grounds. 

Secuindo, It Was contented, That the act 1661 did not apply to the pre- 
ſent caſe, in reſpect that the whole rent of the half of the lands belong- 
ing to Buchannan, both outheld and infield, amounted only to L. 4:6:10: ; 
and it was ſaid that it was the rent, and not the extent, of the ground, 
which ought to be conſidered in the preſent queſtion ; and if fo, 
the caſe of Dr Penman contra Dougias and Cochrane, 3d July 1739, 
might be appealed to, where it was found, that the act 41ſt, parliament 
1661, burdening the heritor of the adjacent ground with the half of the 
expence of the march-dyke, did not reach ſmall feuers, who had not a- 
bove hve or fix acres of ground. 

Anſwered, That, if a diviſion of the fields in queſtion was to take 
place on the act 1695, there would be no knowing where to ſtop, as, with 
equal reaſon, might two proprietors, who have their eſtates interſperſed, 
apply for a diviſion of ſuch, however large the ſame might be; a caſe 
which was never ſuppoſed to fall within the aQ, although, no doubt, it 
would be more convenient: That the act 1695, which, in the caſes to 
which it applies, obliges a man to part with his property without his 
conſent, being in ſome meaſure an encroachment upon it, ought not to be 
extended: That the diviſion demanded by Buchannan was highly un- 
reaſonable, as the extent of the ſmalleſt of the incloſures ſurpaſſed what 
any ordinary incloſure generally conſiſts of. Neither could he be in the 
leaſt degree aided by the two deciſions to which he appealed ; becauſe, 
in both caſes, the lands thereby found to fall within the act 1695 were a 
long ſmall ſtrip, which could not be incloſed ſeperately, as they lay, 
without an expence ſuperior to their worth ; whereas the ground requir- 
ed to be divided by the preſent action conliſted of three fields, the ſmalleſt 
of which extended to 13 acres. 

To the /econd reaſon of advocation, it was anſwered, That Buchannan 
underyalued his ground much ; but, even allowing that he had not done 
ſo, yet there was no doubt, that the action founded on the a& 1661 is 
properly brought. The great object of that act is the improvement of 
uncultivated grounds; and wherever ſuch are of ſo great an extent, as to 
be fit to be incloſed with advantage to the heritor, they certainly fall 


within the ſpirit and words of it; and.the deciſion in Dr Penman's caſe 


did not weaken the doctrine pleaded; becauſe it was not only thereby found, 
that the act did not reach ſmall feuers, who had not above five or bs 
acres of ground; whereas, as in this caſe, Buchannan is proprietor of 55 

| Acres 
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acres of the lands of little Udſton; and alſo of a part of the lands of 
Blantyre, which lie contiguous to, and march with his lands of little 
Uditon. | | 


* The Lord Ordinary found, That the three fields required to be di- 
vided by the act 1695, did not fall under that act; and, therefore, 
© repelled the reaſons of advocation, and remitted the cauſe fmp/i- 
« ctter; to which interlocutor the Lords adhered ; and refuſed a 
« reclaiming bill, without an anſwer. 


J. S. Tertms, 


Actor Mac Laurin. Klier Mac. Queen. 
No. XLVIII. | November 26. 1766. 


CEHORCE „ ff 1s 
| Againſt 


Mrs FEAN ROSS of Hawkhead and E ELIZABETH. 
COUNTESS#f CLASGOW, and their reſpeclive Huſbands. 


Reduction of a Decreet of F orthcoming. 


OHN BAILLIE writer to the ſignet, became jointly bound with John 
Shaw, in payment of {ſundry ſums to ſeveral different perſons ; but, as 
all the ſums borrowed were for the behoof of Shaw alone, he, of the 
date of granting the bonds, alſo granted a bond to Mr. Baillie, for relie- 
ving him from payment of any part of the money borrowed, | 

ohn Baillie raiſed letters of inhibition, containing arreſtments on the 
bond of relief, and, in virtue thereof, arreſted fums far exceeding what he 
was bound for alongſt with Shaw, in the hands of many different perſons ; 
particularly, he arreſted in the hands of George Lord Roſs, the defen- 
der's father, the ſum of L. 500 Sterling, as due by him to Shaw the com- 
mon debtor. 5 

Some time after uſing the above arreſtments, John Baillie brought an 
action of forthcoming thereupon, againſt the ſeveral arreſtees, and John 
Shaw the common debtor, in which a day having been aſſigned to the 
arreſtees to depone, and they having failed ſo to do, the term was cir- 
cumduced, and decreet pronounced againſt them in terms of the libel; of 
which, however, ſundry of the arreſtees having obtained ſuſpenſion, they 
were reponed to their oaths, and having deponed negalive, were aſſoil- 
zied ; but as to Lord Roſs, no ſuſpenſion of the decreet againſt him was 
applied for, or obtained; and, during all his life, and that of Mr Baillie, 
it did notappear that any demand had ever been made on him for the ſum, 
for which the decreet went out againſt him; but, after both their deaths, 
an action was brought by the purſuer, eldeſt fon and heir of John Baillie, 
againſt the defenders, as N their father, Lord Roſs, for pay- 

| ment 


I EEN US Day? den opt ee eo Gee Late 2 S eden er IEA a ek T OS REDS ² A ᷣͤ ̃̃⁵ñ ̃ ̃ OY OTIS ͤͤↄ RE NC TO cc 12 „ y e A TIE 2 
S r SILLS NR eo ane os Cats ESR ü ² ⁵⁵ TTT d OD 
n D 2 Re Yo, 2 DO YA 1 CE IN CIs rites + F by I 8 15 I r N 8 5 8 r L . v vet 3 TIS; k 
. . a TRE IPL EC c 00 „ ER bs ele th IB c oo ad Be TO IE I 7, F th <A BT [br ets . i 1 WET IN” 5 
8 IR Ro REL PO SCE RIES 0 een on og RE RS Pony Ret AT WES, EST ART FIRES RB ½ęům̃ OT WE ITT BE ]., I IR FPICAS Ma. Ne es EAI; or 90% 6 20 nn Re : \ | 7 . 


— 


— — — 
"= a *, — 
* 


— — 


4 
U 
11 
4 
- 
18 
1 
1 
1 
of 
[BJ 
ſil 
1 
1 
FE 
7 
1 
4 
417 
'F 4 
i 5 
1 
1 
i . 
1 
1 
. 
5 
1 
* 
3 
|. US 
| . 
. 
: 
3 
1 
} l 
' 
} 
i 
[ x 
14 
[ 
1 48 
{#F 
oF | 
"wy 
i} 
ö 
I 


— ” 3 
—— Is . — * 
- 2 2 - - 


— — 
* —— * — 


— 
— . — 


— ä 


2 2 — — . - — — — — 5 
r 3 LICL = r= gy - - 
> ad — — 
— a. — ri - 
- —— bend — tt £ 


( 86 ) 


ment of the L. 500 Sterling contained in the decreet of forthcoming a- 
bove mentioned, and the defenders having been allowed to repeat a 
reduction of it, it was pleaded for them, That the decree could not 


operate againſt hem. for the following reaſons: I, Becauſe it was in 


abſence, no regular compearance having been made in the proceſs for 
Lord Roſs their father. It was true indeed, that a lawyer compeared 
and tock a day for the whole defenders to depone, and craved a com- 
miſſion for taking all their oaths ; but this of itſelf ſhowed, that that 
lawyer's compearance was the work of Mr Baillie himſelf, eſpecially guc- 
ad Lord Roſs, who lived always in town; and, therefore, no lawyer 
compearing for him by his authority, would have craved a commiſſion 
for his deponing. 240, Although the decreet ſhould be held as a de- 
creet in foro; yet there were many nullities in it, all, or any of which, 


were ſufficient to reduce the ſame. For, in the 2 place, no lefs 


than thirteen defenders were purſued in one ſummons, as debtors to 
John Shaw; yet no roll of the defenders' names appeared to have been 
put upon the wall, and the whole were inſiſted againſt at one and the 


{ame time, although the forms of court require, that they ſhould have 
been infiſted againſt ix by ſix, in ſo many ſucceſſive weeks rolls. 


240, The extracted act for circumducing the term againſt the defenders, 
and on which the circumduction went, was no better than a ſheet of 
blank paper, in ſo far as it was, when zxteaced, blank both as to the 
commiſſioner who was to take the defenders oath, and blank as to the 
time when and place where their oaths were to be taken. 3779, The 
Yroceſs was afleep when the circumduction was obtained, in regard that 
no ſtep had been taken in it for the ſpace of ſeventeen months prior 
thereto, viz. from the 6th of February 1745, the date of the interlocutor 
granting the act and commiſſion, till the 25th July 1746, when the 
circumduction was obtained. 

Anſwered for the purſuer, tothe firſt de, That there cannot be the 
leaſt doubt, that the decreet on which the action is brought muſt be un- 
derſtood to be a decreet in foro; becauſe, if conjectures ſuch as thoſe 
founded on by the defenders, were to be liſtened to, the faith of all Ju- 
dicial proceedings would be ſhaken. When a lawyer appears for a party, it 
is preſumed that he has authority ſo to do; and any ſtep taken by him 
muſt be binding upon his clients. Neither was there any impropriety in 
Craving a commiſſion; becauſe, when there are a number of defenders, 
ſome in town, and others in the country, it is extremely common ſo to 
do, and thereby the expences of calling, and the dues of each defender's 
cath are ſaved, as the expence of the commiſſion is the ſame, whether ta- 
ken for one or more defenders, and the dues for reporting the oaths upon 
the commiſſion are leſs than if taken in preſence. 2d, It was ſaid, that 
the defenders were in a miſtake, when they objected, that the proceedings 


in the forthcoming were irregular; becauſe an action of forthcoming, 


and an action againſt debtors, are widely different. In a proceſs againſt 


debtors, there are as many actions as there are defenders; whereas, what- 


ever be the number of arreſtees called in a forthcoming, it is only conſi- 
dered as one action; and, therefore in practice, the defenders, though 
never ſo many, are always proceeded againſt at once. And, as to the 


blanks in the act and commiſhon, they were ſaid to be of no moment; 


. 
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becauſe, in practice, when an act is extracted, for the purpoſe of 


a 7 circumducing the term, the blanks therein are never filled up. The act, 
. in this caſe, was not extracted till after the term for reporting the com- 
in | miſſion was elapſed; and as it was, therefore, only done in order to cir- 
3 cumduce, no good reaſon could be aſſigned why it was neceſſary to fill up 
2 the blanks therein, and in practice it never was done. And, in anſwer to 
7 the proceſs being aſleep when the circumduction was oben and de- 
2 creet pronounced, it was obſerved, that that defence could not Ion recur- 
2 red to with any degree of ſucceſs, when the time from 1ſt November 
5 1745, to 1ſt June 1746, is deducted, in terms of the ſtatute of the late 
; King, by which the legiſlature provides, that that time ſhould not be 


computed 1 in any preſcription eſtabliſhed with reſpect to Judicial proceed- 
ings. 

Oh E- ved from the bench, That the compearance of a lawyer for Lord 
Roſs, amongſt the reſt, undoubtedly made the decreet ſought to be re- 
duced a decreet in foro; but there were ſufficient grounds for reducing 
it, both on account of the blanks in the commiſſion for taking the oaths 
of the arreſtees not being filled up before extracting, and likewiſe, of 
the proceſs being aſleep when the circumduction was obtained, as the 
act of the late King had no connection with this caſe. 


The Lords ſuſtained the reaſons of reduction, and aſſoilzied the de- 
+ fenders,” &c. 


J. S. tertius. 


No. XLIX. | Devils 17. 1766. 
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DAVID RUSSEL Writer in Edinburgh, Truftee for the Creditcrs 


: of Fames Ewart ; 
: Againſt 
FAMES PAISLEY of Craig, and FO. HN LITTLE Mer- 
chant in Langholm. b 
A Bond not having the date; Place of ſigning, and deſignations of the ⁊wit- 3 


neſſes filled up in the tgſting clauſe, null, though the parties acknowledge 
the deed was ſubſcribed by them. 


OHN ARMSTRONG m Wrae, having obtained a caſh-accompt 
with James Ewart, he as principal, and the defenders as cautioners, 
granted a joint bond for what ſhould be advanoed to Armſtrong. This 
bond was ſubſcribed by the three obligants and two witnefles ; but the 
date, place of ſigning, and the names and deſignations of the witneſſes 
were not filled up in the teſting clauſe. 
Ewart advanced a conſiderable ſum to Armſtrong, and having become 
bankrupt, the purſuer brought an action againſt Paiſley and Little, for 


repayment. The defenders acknowledged their * but plead- 
2, 
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et, That the bond was null, reſting chiefly upon the omiſſion to inſert 
the names, and deſignations of the witneſſes as a nullity by the act 1681. 
The Lord Gardenſton Ordinary, found the cautionary obligation e 
* ſued on not obligatory, and aſſoilzied. 

The purſuer reclaimed, and contended, That neither the date nor men- 
tion of the place of ſubſcribing, were eſſential by our law, upon the au- 
thority of the following deciſions, 11th December 1621, Hamilton con- 
tra Sinclair; 7th June 1666, Crawford contra Duncan; 1ft July 1712, 
Macaldownie, 3 Graham; 21ſt July 1711, Ogilive contra Baillie, 
4th July 1709, Vallange contra MDouall. 

With regard to the other defect of the deed, it was pleaded, That the 
act 1681, having been only meant to prevent the falſification of ſubſcrip- 
tions to deeds which had not been truly ſubſcribed, ought not to be ap- 
pled to this caſe, where both the parties and witnefles are alive, and 
cheir ſubſcriptions acknowledged. Lord Bankton lays it expreſsly down, 
that there is no place for the ſanction of the act, in ſuch a caſe; and fo 
it was found 26th December 1695, Beatie contra Lamie, obſerved by 
Fountainhall. 

The act does not deny action upon ſuch deeds as are defective in any 
of the ſolemnities thereby required. It only affords an exception ; 
which exception may be barred by homologation, as has been repeatedly 
found, V. D:#. v. 2. p. 352. $51. 552. and it the exception may be bar- 
red by homologation, which is only an implied acknowledgment it ought 


multo magts to be barred by an expreſs acknowledgment of the obliga- 


tion. 


* The Lords refuſed the petition, and adbered. 


AR. Nairn. 


No. L. Fanuary 20. 1707. 
FAMES DEWAR of Vogric; 
Againſt 


Mr WILLIAM FRASER Jn; writer to the ſignet. 


A proprietor may build a draw-kiln for burning lime on any part of his 


property, although thereby a conterminous berilor's ira ſhould be 
* 2 


R FRASER was proprietor of a houſe and ſome lands a few miles 
to the ſouth of Edinburgh, where he and his family were in uſe 

to reſide during the vacations. 
Mr. Dewar of Vogrie was proprietor of ſome lands in Mr. Fraſer's 
neighbourhood, a part of which run out into a point, reaching within 


324 feet of Mr Fraſer's manſion-houſe. 


Upon 
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Upon the extremity of this point, neareſt to Mr Fraſer's houſe, Mr 
Dewar ſet about building two draw-Kilns for burning lime. Mr Fraſer 
opt the work by a ſuſpenſion, which came to be diſcuſſed before the 


Lord Auchinieck Ordinary; who, after having ordered a plan of the 


grounds, found, That as Mr Fraſer the ſuſpender, has no ſervitude up- 
on Mr Dewar's grounds, and that the place where Mr Dewar propoſes 
« to fituate his draw-kiin, appears, in fundry reip2Qs, to be moſt com- 
< modious for him, and no ways i emulationem of Mr Fraſer, although 
it will be attended with inconveniences to him, Mr Dewar has right 
© to carry on his work, and allows the fame to proceed, and repels the 
« reaſons of ſuſpenſion, and decerns.' But his Lordſhip . re- 
orted the cauſe to the court upon informations. | 
Pleaded for Mr Dewar: The place where he propoſes to build his 
kiln, alchough upon the neareſt part of his lands to Mr Fraſer's houſe, is 
in ſundry reſpects the moſt convenient ſituation he can have, and there- 


fore cannot be conſidered as carried on in a@mulaiionem of Mr Fraſer ; and 


that being the caſe, although it ſhould be inconvenient for Mr Fraſer, 
or diſagreeable to him, that is not ſufficient to prevent the work. from 
being carried into execution, as every proprietor has the undoubted 
right of uſing his property in the way moſt for his own advantage. And 
Mr Dewar will reap conſiderable profit from this work; ſo that, although 
it ſhould be attended with ſome loſs to Mr Frafer, Mr Dewar is undoubt- 


_ edly entitled to carry it on, as Mr Fraſer can pretend no ſervitude over 


Mr Dewar's lands, and the following authorities were referred to : Bank- 
ton, vol. 1. p. 678. Voet. lib. 39 lit. 2. 5.1. 21. F de aqua ct aquæ plu- 
wie arcende ; l. 26. F. de damno inf.; Zoe. ad Pand. lib. 39. tit. 3. $ 4. 
& F.; Sir Robert Gordon again/f Grant of Knockando, January, 19. 
1705; Clark contra Gordon, July 8. 1760; Millar contra Lindſay 1740. 

Anſwered for Mr Fraſer, He did not contravert the general principle 
laid down by Mr Dewar, of proprietors being at liberty to uſe their pro- 
perty in the way moſt for their own advantage. but ſuch right was 
ſubject to exceptions both from law and equity, J. 206. F. de reg. jur. and 
thence, in many taſes, mutual obligations aroſe between the proprietors 


of conterminous tenements, whereby the one is prevented from doing 


any thing in æmulalionem of the other. That the point fixed by Mr 
Dewar, for building his kiln upon, 1s the very extremity of his property, 
and the neareſt to Mr Frafer's houſe. That there was no neceſſity for 
puilding his kiln upon that point, . as it might be built in other places to 
equal advantage. That, beſides the damage which would be done to 
Mr Frafer, building a draw-kiln upon that place would be a public diſ- 
advantage, being juſt upon the fide of the turnpike-road. 

In the preſent cafe, Mr Fraſer does not inſiſt, that Mr Dewar ſhall not 


build any draw-kilns; all that he deſires is, that the propoſed ſtance or 


ſituation of them may be altered, as otherwiſe his houſe will be altoge- 


ther uninhabitable, on account of the {ſmoke and noiſome ſinell and va- 


pours, which will proceed from {aid draw-kiln, if Mr Dewar ſha!l be al- 
lowed to erect it on the ſpot he propoſes. That this caſe is very differ- 
ent from thoſe in which one neighbour, by operations carried -on upon 


his own property, may deprive another of an advantage which. he had 


formerly enjoyed, as depriving him of a proſpect, by building houſes 


Or 
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or ſuch like. For, in this caſe, an actual damage is done by the one par- 
ty to the other, which law will not admit of; J. 8. Y. 5. F. Si ſerv. vind.; 
Burrows reports, p. 333.; Fleming contra Urie, June 24. 1750; Kin- 
loch contra Robertſon, June 20. 1756. ä 


The Lords adhered to the Lord Ordinary's interlocutor. 


For Fraſer, Dav. Dalrymple. For Dewar, Geo. Wallace. Lord 8 Reporter. 
| | Clerk. | 


A. E. 


No. LL | Fanuary 21. 1707. 
EL EN BIANITHDGC 
| Apia 
V BILINNIN GC 


Children predeceaſing their father, the proviſions made for them in the a- 


ther's ſeitlement goes to grand-children, though heirs not mentioned. 


N 1733, James Binning executed a deed of ſettlement of his affairs, 
giving certain liferent proviſions to his wite, and portions to his 
younger children; he nominated his wife, Helen Glendinning, ſole 
executrix, with the burden of his debts and aliment of the younger chil- 
dren ; and then with conſent of James Binning, his eldeſt ſon, he binds 
and obliges himſelf, his heirs, &c. to content and pay to Patrick and 
Margaret Binnings, his younger children, 500 merks Scots each, at the 
firſt term after their mother's death; and, failing either of the ſaid chil- 
dren by death, before majority, the portion was to divide equally be- 
| tween the eldeſt fon and ſurviving child. Then follows a clauſe diſpenſ- 
ing with the not delivery, and declaring that the fame ſhould be as ſuffi- 
cient to the wife and younger children as if a ſeperate diſpoſition, or 
bonds of proviſion, had been delivered to them reſpectively. 

Soon after executing this deed, Patrick Binning, the ſecond ſon, mar- 
ried ; but there was no contract of marriage or ſettlement entered into by 
him on that occaſion. Patrick did not long ſurvive his marriage, having 
died many years before his father or mother, leaving one daughter, 
Helen, who, upon her father's death, was carried to her grand-father's 
houſe, where ſhe reſided during his life. 


During the life-time of Helen Glendinning, the grand-mother, the 


younger children had no claim for their reſpective portions, as the funds 
were liferented by her ; but, upon her death in 1762, Helen Binning, 
the daughter of Patrick, brought an action againſt her uncle James, her 
father's elder brother, concluding for payment of the ſum of 500 merks, 


as the portion ſettled by her grand-father upon her father, Patrick. The 
Lord 


3 
Lord Ordinary ſuſtained the defence, and aſſoilzied. Helen reclaimed 
to the whole Lords. 

Pleaded for James the geen That Helen's father, in whoſe 81 
ſhe claims, having died before his mother, who liferented the ſubjects, 
his heirs were not entitled to the ſums provided to him, agreeable to the 
maxim of the Roman law, that dies inſertus pro conditione habetur. And, 
ſecondly, that as the deed was of a teſtamentary nature, the legacy be- 
came void by Patrick's predeceaſing his father, agreeable to the other 
rule in the Roman law, quod morte legatarn perit legatum ; and, in ſup- 

ort of this, ſundry authorities from the Roman law were quoted; and 
the deciſion, Bell againſt Maſon, in February 1749, obſerved in the Re- 
markable Deciſions referred to; and alſo Edgar againſt Edgar, July 
1665; Belſches againſt Belſches, 12th February 1677. 

Anſwered for Helen, her claim was favourable, being that of an on- 
ly child for a father's portion, who had got no part-of his father's ef- 
tes, and the defences inſiſted upon did not apply. The firſt, founded 
npon the maxim of the Roman law dies inſertus pro conditions habetur, 


can have no effect in this queſtion, as the term of payment, though ſuſ- 


pended to a future day, could not render the obligation conditional, unleſs 


it was uncertain whether the day of payment ſhould ever exiſt, which 


could not be maintained in the preſent caſe, unleſs it was alledged to be 
uncertain whether Helen Glendinning ſhould die or not; and if the de- 
fender's plea was good, every obligation, however pure when the term 
of payment was ſuſpended, would reſolve into a conditional obligation, 
Campbell of Calder againſt Ruth Pollock, 2d December 1717; Dict. vol. 


I. p. 45; Kell * Mc<Cubby, 25th November 1686 ; Dict. vol. I. 


P- 424+ 
As to the ſecond defence, That this 500 merks was of the nature of a 


legacy in favours of Patrick, and fell by his predeceaſing his father: 


The defender ſeems to miſapprehend the nature of the deed; for, al- 


though the firſt part of it has the appearance of being teſtamentary, yet 


the latter part of it, which concerns the proviſions to the younger chil-. 
dren, is of the nature of a bond of proviſion in favours of thoſe younger 


children; and as it contains a clauſe diſpenſing with the delivery, it muſt 


have the * force as if a bond of proviſion had been executed and de- 
livered to Patrick. The governing rule in ſucceſſion is the intention of 
the deceaſed perſon, either expreſſed or preſumed. And this principle 
has been juſtly eſtabliſhed by the laws of all nations; and it muſt be pre- 
ſumed, that a father intended the proviſion made to a ſon to extend to 
grand-children, as no principle can be conceived which would lead a fa- 
ther to provide for his ſon, and yet leave his grand- children deſtitute; 
and this differences the caſe of children's clauns for their father's provi- 

ſions, from all the other caſes reſorted to by the defender; f. 102. . 
De Cond. Demouſtrat. ; Magiſtrates of Montroſe againſt Robertſon, 21ſt 
November 1738; Dict. vol. 1. p. 430. 

The Lords altered the Lord Ordinary's interlocutor, and ſound the 
defender liable. | 


For Helen, Henry Dundas. For James, Archibald Cockburn. Clerk, 


. 
No. LII. 
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No. LIL | Fanuary 21. 1767. 
I OHN MAXWELL , 


Againſt 
FAMES MAXWELL &, Kirkconnel. 


Aion ſuſtained upon a bill which had lain over 31 years. 


William Maxwell of Craſwadda for L. 38 Sterling, payable 18 May 
thereafter. This bill was allowed to lie over, without being proteſted or 
regiſtrated, or any diligence done on it, till ſummer 1765; when an ac- 
tion for payment was brought, at the inſtance of Craſwadda's executor a- 
gainſt James Maxwell then of Kirkconnell, as repreſenting his father 
James Maxwell, the acceptor of the foreſaid bill. The Lord Ordinary de- 
cerned for payment; the defenders reclaimed to the whole Lords. 

Pleaded for the defender : In all commercial countries bills are limit- 
ed by very ſhort preſcriptions. In France they preſcribe in five, aud, 
in England, in fix years; and, although in Scotland there is no ex gets 
law limiting the indurance of bills to any particular period; yet, from 
the uniform tract of the deciſions of the court, as well as the opinion of 
our lawyers, a ſort of preſcription ſeems to be eſtabliſhed, not indeed 
fixed to any particular period, the time differing according to circumitan- 
ces, but conſiderably within the period which this bill has lain over; 
Lord Stair, B. 4. tit. 42. $ 6.; Lord Bankton, Vol. 1. p. 307- 3 
Erſkine, p. 346. §H 11.; Lady Forreſter contra Lord Elphinſton, I zen 
November 1742; Wallace contra Lees 31ſt January 1749 ; Moncric{F 
contra Sir William Moncrieff, 13th December 1751; Lookup contia 
Crombie, 2oth February 1754; Wallace contra Murray, 19th January 
I759; Stewart contra Houſton, 15th July 1760. All which caſes, the 
defender contended, had been determined by the court, upon the prin- 
ciple, that bills ought not to be ſuſtained as permanent ſecurities, or ac- 
tion ſuſtained upon them after the lapſe of a number of years. 

Anſwered for the purſuer: Bills, by the law of Scotland, are proba- 
tive writings. They have always been conſidered as legal vouchers and 
grounds of debt, and, as ſuch, have been relied on by the leiges; and 
no preſcription is known in the law of Scotland, except what is intro- 
duced by a poſitive ſtatute; and, as there is no ſtatute limiting the pre- 
ſcription ot bills, it neceſſarily follows, that no preſcription can take place 
againſt them, except the general preſcription of 40 years: That, in all 
the caſes mentioned by the defenders, in which action had been denied 
upon bills, although not cut down by the long preſcription, various par- 


ticular circumſtances occurred which difference them from the preſent 
caſe, 


T February 1734, James Maxwell of Kirkconnel accepted a bill te 
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caſe, and rendered it highly preſumeable, that theſe bills hed been extin- 
guithed by payment, which was not the caſe in the preſent queſtion. 


« The Lords adhered to the Lord Ordinary's interlocutor.' 


A. E. 
For John Maxwet, Ro. M. Qucen. For James Maxwell, William M. Renztie. 


Clerk. 


No. LIII. | | January 21. 1767. 
WALTER COLQUHOUN 
Againſt. 
Duke of ARGYLE. 


Action refuſed on a bill which had lain over 39 years. 


OHN CAMPBELL of Mamore, in November 1722, accepted a bill 
to Humphrey Colquhoun maltman in Dumbarton, for L. 79: 7: 6 
Scots, payable at Candlemas 1723. 

Mamore died in 1730, and his fon, now Duke of Argyle, was ſerved 
heir to him cum beneficio inventarii. 

In ſummer 1762, Walter Colquhoun, as repreſenting his deceaſed fa- 
ther Humphrey Colquhoun. brought an action againſt the Duke of Ar- 
gyle, as repreſenting his father Mamore, for payment of the above men- 
tioned bill. 

Two defences were pleaded for the Duke againſt this ation. 1mo, 
His ſervice upon the inventary, which he alledged was exhauſted ; and, 
2d, the antiquity of the bill, which, he contended, preſumed payment, 
and excluded any action upon it. 

And, in ſupport of the firſt of theſe defences, it was pleaded, That 
the law does not oblige an heir, who enters cum bengſicio, to value or (ell 
his eſtate ; it is enough that he gives it up in inventary ; ; and he will be 
{afe if he can ſhow, by rational evidence, that this inventary is exhauſt- 
ed by payments; and if any creditor, at a diſtant period, diſputes the 
fact, he ought to prove his allegation, as it would be hard to oblige an 
heir, after a long lapſe of time, to enter into a regular proceſs for valu- 
ing his predeceſſor's eſtate, or to aſſign the inventary, which, it appears, 
was long ago exhauſted, and no proof of the contrary offered ; and, in 
this caſe, there was produced vouchers to ſhow that the Duke had paid 
debts of his father's to the extent of 3o years purchaſe of the rental of 
the eſtate ; which, it was contended, was full evidence that the inven- 
tary \ Was exhauſted. 

| A 3 In 
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In ſupport of the other defence, it was pleaded, That, although there 
was no ſtatuotry preſcription of bills in this country, yet, in many queſ- 
tions Which have occurred, action has been refuſed upon bills after long 
taciturnity ; and no caſe can be pointed out where ever action was ſuſ- 
tained upon a bill after it had lain over for ſo long a period as that now 
ſued on, within a few months of the long preſcription ; more eſpecially, 
when ſuch queſtions.occur between heirs after the death of the original 
parties, as is the caſe here; and a number of decifions were mentioned, 
in which the court had refuſed action on bills of much more recent date. 

Anſwered for Colquhoun the purſuer: To the fr/t point, The law 
does not allow an heir of inventary to hold his predeceſſor's eſtate at the 
value put upon it by himſelf. It is true, ſuch heir may bring an action 
. againſt the creditors of his predeceſſor for valuing the ſubject of his in- 
ventary ; and, in that caſe, he would be no farther liable than the ex- 
tent of the proved value, as was found in the caſes, Gray contra MCall, 
6th July 1733; and Murray contra Creditors of Pilmuire, 17th Februa- 
ry 1736. But the creditors may, if they inſiſt, bring the eſtate to a ſale, 
as was found, 12th July 17 38, Heirs of Strachan of Glenkindy contra 
his creditors ; and therefore, an heir of inventary, who holds his prede- 
ceſſor's ſubjects without properly aſcertaining the value of them, muſt be 
bound, either to pay his predeceſſor's debts, or aſſign the inventary to a- 
ny creditor who demands his payment. 

Upon the ver point, it was pleaded for the purſuer, That the lapſe 
of time was, at any rate, a very unfavourable defence; but, as bills 
were obligatory writs acknowledged by the law, and limited by no 
ſhort preſcription, they muſt” of courſe be effectual for 40 years; and 
that all the deciſions founded upon by the defender proceeded upon cir- | 
cumſtances which gave reaſon to preſume payment, which is not alledg- 
ed in the preſent caſe; and, therefore, decreet ought to go againſt the 
defender. 


The Lords found, That, g/, tantum temporis, no action lies up- 
on the bill in queſtion; and therefore aſſoilzied, and de- 
. © cerned.” 


A reclaiming petition for Colquhoun was refuſed, without anſwers. 
A- E. 


For the Duke of Argyle, lay Campbell. For Colguhoun, Coſmo Gordon, Cler#, 


No. LIV. 


„ 
No. LIV. | | January 21. 1767. 
JOHN and HUGH FINLAYS Merchants in Glaſgow, 
8 85 5 Againſt 
FAMES A CHN and WILLIAM MOFFAT. 


Evidence neceſſary for declaring a bankrupt, in terms of the act 1696. 


OHN Romanis merchant in Lauder, February 1. 1762, granted an 
] heritable bond to James Aitchiſon, on a houſe belonging to him, for 
L. 40. Sterling, and on this bond infeftment followed next day. 

On the 4th February 1762, Romanis granted another heritable bond to 
William Moffat, on a burgeſs-acre in Lauder for L. 25 Sterling, on 
which infeſtment was taken the day it was granted. 

On the 11th February 1702, Romanis executed a truſt diſpoſition of 
all his moveable ſubjects, in favours of certain truſtees, of whom Robert 
Henderſon meſſenger was one, upon which diſpoſition, an inſtrument 
of poſſeſſion was taken next day. 

John and Hugh Finlays being creditors to John Romanis in a bill 
for L.32. Sterling, raiſed horning, and tranſmitted it with an inhibition, 
on the ſame ground of debt, to Robert Henderſon the meſſenger, who, 
unknown to the Finlays, was one of Romanis's truſtees, with orders to 
execute the diligence immediately. 

Henderſon delayed executing the Finlays' diligence ; but, in nos 
quence of a poinding and other ſteps, he, as truſtee, had collected con- 
ſiderable ſums belonging to Romanis, upon which the Finlays uſed ar- 
reſtments in the hands of Henderſon, and the other truſtees, and having 
got their diligence executed by another meſſenger, upon the charge e- 
lapſing, a caption was taken out againſt Romanis; upon which, on the 

12th March 1762, an execution was returned, bearing that the -meſſen- 
ger had broke open, and ſearched Romanis's houſe, but could not find 
him; and had reaſon to believe he made his eſcape by a back door. 

| Poſterior to theſe proceedings, on the 7th, December 1762, Romanis, 
with conſent of his truſtees, and William Moffat, expoſed the burgeſs- 
acre, in which Moffat had been infeft in conſequence of his bond, to 
Troup ; and the ſame was purchaſed by a couſin of John Romanis ; and, 
upon a narrative of having received the price, Romanis diſponed the acre 
to his couſin. 

John and Hugh Finlays brought an action upon the ſtatute 1696, 
concluding for reduction of the foreſaid heritable bonds and infeftments 
granted by Romanis to Aitchiſon and Moffat, as being within 60 days 
of his bankruptcy, and in defraud of his creditors. 

The Lord Coalſton Ordinary allowed a proof, to ſhow that ennie 
had fled or abſconded, to prevent the execution of the diligence, and af- 
terwards pronounced an interlocutor, finding it proved, that Romanis 


had abſconded, and therefore reducing the bonds in favours of Aitchi- 
fon 


1 

ſon and Moffat, as granted within Gxty days of Romanis's bankruptcy. 
But afterwards his Lordſhip took the cauſe to report in the court. 

Pleaded for John and Hugh Finlays purſuers, The act 1696 intended 
that it ſhould be in the power of creditors to fruſtrate the partial deſigns 
of Bankrupt debtors, by making their bankruptcy notorious, whether 
the debtor would or not; and therefore the act does not ſtop at the al- 
ternatives of impriſonment, forcibly defending or entering into ſanctu- 
ary, as it might have been in the power of a debtor to have avoided 
theſe alternatives, by moving from his ordinary place of reſidence; and 
therefore the act adds, or flee or abſcond for his perſonal ſecurity.” 
That from the execution and diſpoſition of the meſſenger, in this caſe, 
it appeared, that he had been refuſed acceſs into Romanis's houſe, to 
ſearch for him, and that, upon breaking open the door, and ſearching 
the houſe, Romanis was not to be found ; and this they contended was 
ſufficient to bring him within the act 1696; as Romanis, though allow- 
ed a proof, had not ſhown that his abſence was owing to any other 
cauſe than flying from diligence ; and, in ſupport of this, a deciſion, 
Dickſon contra Moodie, November 14. 1764, was referred to. 

Anſwered for the defenders : It is indeed true, that Romanis happen- 
ed to be from home the night on which the meſſenger ſearched the houſe; 
but that was purely accidental; and a ſingle act of abſence at the time . 
ſearch happens to be made, can never de conſtrued abſconding in the 
ſenſe of the act of parliament, which expreſsly requires abſconding, for 
perſonal ſecurity; that an execution, although it may be evidence of the 
facts that happened on the occaſion, and prove either that a perſon could 
not be apprehended, or was not found in a houſe, cannot be admitted 
as evidence of any other fact like abſconding, which-i 18 extraneous, as 
the abſence may proceed from various reaſons. | 


The Lords found no ſufficient evidence to ſhow that Romanis 
had abſconded, in terms of the act 1696; and therefore 
« repelled the reaſons of reduction. 
AE 
For Finlays, Jo. Maclaurin. For Aitchiſon, Geo. Wallace. Reporter Coalſton, Clerk. 


No. LV. January 23. 1767. 
Sir MICHAEL MALCOLM of Locbore, 


| Againſt : 
ALLAN RA MSAY of Kinkell. 


Two retcurs of different parts of the ſame lands, prior to "oP 1681, a- 
mounting together to 40 Shilling, * ufficient evidence £ an old extent for a 
freehold qualification. 


0: MICHAEL MALCOLM claimed to be put on the freeholders 
roll for the county of Kinroſs, upon the Jands of Bins, and for in- 
A 
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ſtructing, that ſaid lands were a forty-ſhilling land of old extent, he pro- 
duced a retour in the 1666, Where one half of them was retoured as a 
twenty-ſhilling land of old extent; and he produced another retour in 
the 1620, which proved the other half of the ſame lands to be alſo 
twenty-ſhilling, of old extent; and theſe, joined together, he contend- 
ed, were ſufficient evidence of a forty-ſhilling land, to entitle him to 
be 1nrolled. 

It was objefed, That it was contrary to the ſpirit and intention of the 
law to allow a forty-ſhilling land to be made up of different parcels : 
That the evidence of an old extent ought to be contained in one retour; 
and, upon this objection, the freeholders refuſed to inroll Sir Michael, 
who applied to the court by a ſummary complaint, in terms of the act 
of the 16th of the late King. 


The Lords ordered the complainer to be added to the roll; and 


found him entitled to expences. 


: A. E. 
For Sir Michael, Al. Wight. For Mr Ramſay, Alex. Lockhart. Clerk, 
No. LVL. : | 5 January 23. 1707. 
ROBERT RANKINE of Colden, 
Againſt 


| 


ALLAN RAMSAY of Kinkell. 
Freeholders cannot alter the order of the roll. 


T Michaelmas head-court for the ſhire of Kinroſs, in October 

1766, the only freeholders preſent were, Mr Ramſay of Kin- 
kell, and Mr Rankine of Colden; when Mr Ramſay, ſtanding firſt on 

the roll, was, by his own caſting vote, elected preſes; and, alledging that 
Mx Rankine s name had, at a former meeting, been improperly placed 
in the roll before Colonel Irvine, Mr Ramſay propoſed that the roll 
ſhould be altered, and Colonel Irvine placed before Mr Rankine; and, 
Mr Rankine declining to vote, Mr Ramſay, as preſes, ordered the clerk 
to make up a new roll, in which Colonel Irvine's name was placed before 
Mr Rankine ; and this roll was ſigned by Mr Ramſay, as preſes, and 
by the clerk, and ingrofled in the minutes. Mr Rankine applied to the 
court, by ſummary complaint, praying to be reſtored to his former place 
upon the roll. 

In the anſwers given in for Mr Ramſay, it was objected, That the ſta- 
tute 16th of the late King did not authoriſe a ſummary complaint to the 
court in ſuch a caſe as the preſent ; and, therefore, the ſummary com- 
plaint was incompetent. | 
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Mr Rankine, to obviate that objection, brought an action of declara- 
tor, in which he called Mr Ramſay and Colonel Irvine, and concluded 
to have it found and declared, that he was entitled to hold the ſame 
place in the roll he formerly had; which action was taken up along 


with the complaint. 


The Lords ordered Mr Rankine 10 be reſtored to his former 
place on the roll. 


A. E. 
For Mr Rankine, Al. Wight. For Mr Ramſay, Dav. Graeme, Clerk. 
No. LVII. January 27. 1767. 
THOMAS and ALEXANDER PETERS Merchants in Glaſ- 
F0W, ; 
Againſt 


ALEXANDER SPIERS, ANDREW BLACKBURN, 
| and others, truſtees for James Dunlop merchant in Glaſgow. 


A diſpoſition by a bankrupt, to truſtees, for behoof sf his creditors, does not 
prevent creditors, not atceding, from attaching their debtor's ect, by 
diligence. 


N July 1763, the ſhip Betſey arrived at Greenock, loaded with to- 

bacco, chiefly on account of James Dunlop merchant in Glaſgow ; 

but having on board 16 hogſheads tobacco, for behoof of Meſſ. Thomas 
and Alexander Peters. | | | 

Mr Dunlop having gone to Greenock, on purpoſe to enter his to- 
bacco, Meſſ. Peters wrote him, deſiring he would enter their tobacco at 
ſame time with his own ; the entry was accordingly made, and the en- 
try-duties repaid to Mr Dunlop by Mel. Peters, who not being able to 
obtain from Mr Dunlop either their tobacco or jts value, brought an ac- 
tion againſt him, concluding either for delivery of the tobacco, or pay- 
ment of L. 250 Sterling as the value. And, upon the dependence, 
they, in September 1704, arreſted in the hands of Joſiah Corthin, col- 
lector of the cuſtoms at Port-Glaſgow, as debtor to Dunlop. 

In November 1762, Dunlop executed a diſpoſition of his whole eſtate 
real and perſonal, in favours of Meſſ. Spiers, Blackburn, and others, as 
truſtees, for behoof of his creditors ; and, a few days after executing. 
this truil-deed, Dunlop was rendered bankrupt, in terms of the act 1696 
by diligence exccuted by the direction of the truſtees, in order to prevent 
a y undue preference among the creditors. / 

The Mcft. Peters having obtained decreet againſt Dunlop, brought a 


proceſs of forthcoming againſt Corthin, who appeared, and acknow- 
| ledged, 
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ledged, that at the time of Meſſ. Peters arreſtment, he had in his hands 
L. 291: 16: o, belonging to Dunlop, as debenture duties upon tobacco. 
The Meſſ. Peters inſiſted for decreet of forthcoming againſt Corthin, 
who made no oppoſition ; but Metl. Spiers and Blackburn, Dunlop's 
truſtees, appeared in the forthcoming, and, founding upon the truft-right, 
inſiſted to be preferred to the Mefi. Peters, upon the ſum in the hands of 
Corthin ; and the Lord Ordinary preferred the truſtees. 

Mefl. Peters brought an action of reduction, founded upon the acts 
1621 and 1696, for ſetting aſide the truſt-right ; and this action of re- 
duction being conjoined with the proceſs of forthcoming, The Lord Or- 

dinary, upon adviſing a repreſentation for Mefl. Peters, with anſwers for 
the truſtees, July 18. 1766, found, In reſpect it is not denied, that the 
© conveyance to the truſtees was granted after James Dunlop became 
« bankrupt, for the behoof of his creditors, and that the Mefl. Peters are 
neither parties, nor have acceded to it, they are not thereby barred 
© from the benefit of their diligence ; therefore alters the former inter- 
locutor, and prefers the Meff. Peters, upon their arreſtments, to the 
* ſums arreſted, and decerns in the preference, and alſo againſt the de- 
fender Joſiah Corthin and James Dunlop, the common debtor for his 
© intereſt, for payment accordingly.” 

The truſtees applied to the Lord Ordinary, for an alteration of the a- 
bove interlocutor ; to which the Lord Ordinary, November 21. 1766, 
adhered, * In reſpe& that the Meſſ. Peters have formerly condeſcended 
on certain diligences againſt James Dunlop, which rendered him bank- 
<. rupt, in terms of the act of parliament 1690, ſaid to be in the hands 
of the truſtees, which is not denied by them.” 

The truſtees reclaimed to the whole Lords, and #/caded, That the 

meaning of the act 1696 was to prevent fraudulent conveyances, by bank- 
rupts, in prejudice of their juſt and lawful creditors, but not to make 
void or ineffectual deeds executed for the benefit of the whole creditors. 
That nothing was more equitable, than a fair and equal diſtribution of 
a bankrupt's effects among all his creditors. That, where the preference 
of creditors is eſtabliſhed by the priority of diligence, the conſequence 
always muſt be, that creditors who reſide in the neighbourhood of their 
debtor, will ſecure themſelves a preference to other creditors equally 
onerous, who reſide at a diſtance : That, in this caſe, the diligence found- 
ed on by the Meſſ. Peters was poſterior to the truſt-right : That the tobac - 
co, from the value of which the ſum in meats aroſe, though for form's 
fake entered in name of Dunlop, was in fact ſold by the truſtees, and 
could not, therefore, be affected by the Meſſ. Peters diligence againſt 
Dunlop, poſterior to the truſt-right ; as was determined by the court, 
Super againſt Smith, January 1756: That, in the preſent caſe, it was 
only in conſequence of the diligence done by the truſtees themſelves, 
that Dunlop could be brought under the act 1696, and to make ute of 
theſe diligences, executed for behoof of the whole creditors, for the pur- 
poſe of cutting down the rights of theſe creditors, would be repugnant 
to every principle of juſtice and equity. 

Anfewered for the Meſſ. Peters: Experience has ſhown, that truſt- diſ- 
pofitions ſeldom anſwer any good purpole ; the act 1696 expreſly en- 
acts, that all voluntary rights granted by bankrupts, win 60 days of 
their bankruptcy, to any of their creditors, either in ſatisfaction or ſe- 

curity 
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curity of their debts, ſhall be void and null, that the truſtees could not 
diſpute, but Dunlop was notourly bankrupt, in terms of the act 1696, 
within leſs than 60 days of the date of the truſt-right ; that it was nei- 


ther juſt nor equitable, that by a deed of the bankrupt's, a creditor, with- 


out his own conſent, ſhould be deprived of the aid of the law, for re- 
covering payment from his debtor, or be obliged to truſt to the activity 
and fidelity of thoſe whom the bankrupt might think fit to truſt with 
the management of his ſubjects ; that ſuch truſt-diſpoſitions had never 
been ſuſtained by the court to the prejudice of creditors, who had not 
acceded thereto; Snee and company, againſt truſtees of Michael Ander- 
ſon, July 12. 1734 ; Elizabeth Mudie againſt truſtees of Robert Strachan 
1764. That theſe debenture-duties muſt till be conſidered as in bonts 
of Dunlop, and affectable by the legal diligence of his creditors, 


The Lords, upon adviſing the petition and anſwers, adhered to the 
Lord Ordinary's interlocutors.' 


| A, 
For Mei. Peters, William Wallace. For the Truftees, Alex, Wright, and Advocgtus. 


This judgment was affirmed upon an appeal. 


No. LVIIL | Dad Dia 
| ANDREW FINNIE. 
Againſt 
THOMAS TROTTER of Morton-hall. 


An outgoing tenant, whoſe term of removal was Michaelmaſs, found not 
entitled to diſpoſe of any of the dung collected by him, previous to the 
beer-ſeed time of the year of his removal. | 


NDREW FINNIE tackſman of the lands of Swanſton, having re- 
moved therefrom at Michaelmas 1764, left there a quantity of 
dung collected by him from November 1763 to the time of his removal. 
After his removal, he brought an action againſt Mortonhall his maſ- 
85 and Mitchel the incoming tenant, for payment of the value of the 
ung. | 

Pleaded in defence : That Finnie by his tack was bound to labour 
and manure his farm properly, which, if he had done, he would have 
laid the dung collected from November 1763 to Whitſunday 1764, on 
his beer land ; and therefore, although he had not done ſo, but taken a 
crop of beer without dunging the land at all, his miſlabouring the ground 
in that manner could not found him in an action, for payment of that 


dung, 
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dung, which, if he had managed properly, ought to have been laid up- 
on his beer land at Whitſunday 1764. 

240, It was pleaded, That although the tack had contained no ſuch 
obligation, yet, from the nature of the contract, an outgoing tenant is 
bound to labour the ground, the laſt year of his leaſe, in the ſame man- 
ner he had been in uſe to do, during the former years, or if he had 
been to continue in poſſeſſion. 

And 370, It was contended, That as the farm which the purſuer had 
poſſeſſed, was a fteelbow farm, ſo far as reſpected the ſtraw, it followed 
of courſe, that the dung could not be carried off, in conſiſtency with 
the obligation thence ariſing. 

Anſwered, for the purſuer : That the clauſe in the tack, referred to 
by the defender, muſt be underſtood according to the cuſtom of the 
country ; which has always been to lay the whole dung made through 
the year, upon the wheat-land, and none at all upon the beer-land ; 
which he accordingly followed, by laying the whole dung, made from 
November 1762, upon his wheat-land ſown: in November 1703; and 
therefore the dung he made after November 1763, was not laid upon 
the beer-land in ſpring 1764, becauſe it never had been his practice, nor 


the practice of his neighbours. 
240, The purſuer denied, that he had ever laboured the farm other- 


ways in former years, than in the laſt year. 

3110, It was ſaid, that the argument ariſing from the third defence, 
went ſo far, as to deprive the purſuer of the price of the dung collected 
after beer-ſced time, as well as before it, which the detenders them- 
| {elves had yielded he was entitled to. | 
© The Lord Ordinary found the purſuer entitled only to the value 

of the dung made after beer-ſeed time, the year he removed 


from the lands. 
To which interlocutor, the Lords, on a reclaiming petition and an- 


ſwers, adhered. 


J. S. tertws. 
Actor Maclaurin. Aller Rae. 
No. LIX. | | | February 3. 1767. 
COUNTESS DOWAGER of Caithneſs 
Againſt 
The COUNTESS and EARL FIFE and STR JOAN SINCLA TR 
of Stevenſon. 


Aliment of a widow, until the firſt term after her huſband”s death, mourn- 
ing, and jointure-houſe, if they fall to be Paid by the heir or executor. 


LEXANDER, late Earl of Caithneſs, by contract of marriage 


with Lady Margaret Primroſe, became bound to infeft her in an 
Cc annuity 


annuity of 4000 merks, ont of his lands, payable at Martinmas and 
Whitſunday cqually, the ſirſt term's payment to commence at either of 
the terms that thould firſt happen after his deceaſe ; and he further ob- 
liged himſelf, his heirs, and ſucceſſors, to provide her in a convenient 
jointure-houſe. | 
Some time after the marriage, a voluntary ſeparation took place be- 
24 hamny them, and thereupon the Earl became bound to pay to the Coun- 
o{s L. looo Scots yearly, which, upon the Earl's ſucceeding to his bro- 
ther in the eſtate of Murkle, was, upon a procels brought by the Coun- 
tets, increaſed to L. 200 Sterling yearly. 
Alexander Earl of Caithneſs died on the gth December 1765. His 
real eſtate, which was very confiderable, he ſettled on Sir John Sinclair 
of Stevenſon, and he was fucceeded in kis perſonal eſtate (which was al- 
fo conſiderable) by his only child, Dorothea, Counteſs of Fife. 
The Counteſs-dowager of Caithneſs brought an action both againſt 
her huſband's heir, and executor, concluding, that either, conjunctly 
or ſeverally, or one or other of them, thould be decerned, 1mo, 'To pay 
to her L. zoo in name of aliment, from the day of her huſband's death, 
to Whitſunday 1766, the firſt term at which her liferent-annuity fell 
due. 24, In RM | of L. 600 in name of mournings ; and, 3, To 
provide. her a convenient jointure-houle, or otherwiſe to pay her L. 100. 
yearly, in place thereof. 
It was not much diſputed, that the Counteſs had a right to make theſe 
claims; but the extravagancy of them was objected to. It vas alſo 
pleaded againſt her claim for aliment, that it could not be ſuſtained, in 
reſpect that the Counteſs was living in a ſtate of ſeparation from the 
Earl, at the time of his death, and that the laſt half year's payment of 
the ſeparate aliment was made to her at Martinmas 1765, which was for 
the half year immediately ſubſequent ; and theretore, that allowing her 
a further aliment for the half year in which the Earl died, would be al- 
lowing her a double aliment: And, 240, It was faid, that the claim for 
L. 100. yearly, in place of a jointure-houle, could not be ſuſtained, in re- 
pect there was a jointure-houſe in the eftate of Caithneſs, of which the 
was entitled to take immediate poſſeſſion, and which Sir John Sinclair 
was willing to give her. But the chief point pleaded was, whether the 
heir or executc- fell to be made primarly liable in what ſhould be found 
due to the Counteſs, of the articles acclaimed by her? 
It was pleaded by the heir againſt payment of the aliment, That as it 

was a perſonal claim, it fell naturally to be a burden upon the executry, 
and ſo it was found in the cafe, lady Torſappie, contra Laird Torſappie, 
December 20. 1662 ; and it was ſaid, that to find otherwiſe, might in- 
fer, in certain cafes, manifold abſurdities. For inſtance, ſuppoſe that the 
widow had a right to the liferent of the whole of her huſband's real e- 
ate, the rents becoming due at the next term, would belong to the life- 
rentrix, in virtue of her liferent ; ſo that her aliment, for the time before 
ker jointure came to take place, would be naturally a burden upon the 
executry, and, in the cafe ſuppoſed, the heir would have nothing where- 


withal to ſatisfy the claim. 


240, It was ſaid, that the claim for mournings being perſonal, it un- 


doubtedly fell to be paid by the executors ; and, 


371, It 


1 ——— ou 


WE > KL . as nnr FEI PY Py 


„ 


tio, It was contended, That the obligation to provide a jointure- 
houſe ought likewiſe to be a burden upon the perſonal eſtate, providing it 
was found that the Counteſs was not obliged to accept of the houſe of- 
fered her, but was entitled to inſiſt for a fum of money in place thereof; 
for, though an obligation to purchaſe a real right is heritable guoad cre- 
ditorem, yet it is moveable, guoad debitorem ; and ſeveral inſtances from 
the dictionary of Deciſions, vol. 1. p. 369. were appealed to, to ſhow, 
that it has been often found by the court, that, where a huſband has be- 
come bound, by his marriage-contraCt, to employ a ſum of money on 
land or annualrent to himſelf and his wife, and the children to be pro- 
create betwixt them, that ſuch obligation was moveable, guoad debitorem, 
and performable out of the defunct's movable eſtate, which was ſaid to be 
ſimilar to the preſent caſe ; becauſe, if an obligation to ſecure a wife in a 
liferent- annuity out of lands, is a perſonal obligation, affecting the move- 
able eſtate of the debtor, no reaſon could be given why an obligation to 
provide a wife in the liferent of a houſe, ought not likewiſe to be a bur- 
den upon the perſonal eſtate of him who is debtor in the obligation. 

It was not diſputed by the executor, that the ſum which was to be al- 
lowed by the court for mournings to the Counteſs-dowager, was pri- 
marly a burden upon the executry : But it was pleaded, That the aliment 
fell to be a burden upon the heir, as having a traftum futuri iemporis, 
_ commencing from the death of the huſband, and conſequently of the na- 
ture of a jointure, which undiſputably affected the heir; and, to thow 
that it was a debt of that nature, it was ſaid, that, if the Countelidows- 
ger had only lived a month after her huſband, the aliment would have 
been only due in proportion to that time, and not the whole ſum. And, 

With regard to the jointure-houſe, it was ſaid that, upon the fame 
principles, 1t could not be doubted thatthe obligation as to it, or an an- 
nual allowance in lieu of it, was preſtable by the heir. If a particular ; 
houſe upon the eſtate had been ſpecially allotted to the Counteſs, it muſt 
undoubtedly have affected the heir; and in the fame manner an obliga- | 
tion to furniſh or provide a houſe muſt be incumbent on him, as it is a 
permanent obligation, having clearly a trafttum futuri temporis, and which 
mult be pertormed during all the years yet to run of the Counteſs's life. 

* 'The Lord's found the Counteſs of Caithneſs entitled to an allowance 

for mourning and for aliment, not to be influenced by the qzar- 
* tum of her jointure or former aliment; and that the executor of 
* the Earl was liable in payment of theſe. They alſo found, that 
* ſhe was entitled to a ſum in place of a jointure-houſe, and that 
the heir was liable in payment thereof; and remitted to the Or- 
* dinary to modify the guartzm 


* 


J. S. Terlius. 
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No. LX. = February 14. 1767. 
WILLIAM EWART 
7 Againſt 
FOHN COURLAY. 


In an action brought for payment of a debt, the defence of preſcription, found- 
ed on the ſtatute of limitations, Was eluded by an offer to prove a promiſe 


of payment by witneſſes, within the years of preſcription. 


OHN, an Engliſhman, having become indebted to William, in the 
year 1757, in a ſum of money paid by him for John, he, William, 

in 1765, obtained a border-warrant from the ſheriff of Berwickthire, 
and aid arreſt the perion of _m— who found caution 1 judicto ili et ju- 


aicatum ſolvi. 
William thereafter inſiſted in an action __ him and his cautioner 


for payment. 

Pleaded in defence, That this debt 3 been contracted in England, 
fell to be regulated by the laws of England; and, if ſo, it was cut off by 
the ſtatute of limitations, 21. Ja. I. cap. 16. 1d: The defender conde- 
ſcended upon certain circumſtances, from which he argued, that a clear- 
ance had been made, and the debt diſcharged. 

The ſheriff found it preſumed, © That there had been a total clearance 
© betwixt the purſuer and defender; and therefore found the action not 
relevant, after ſo great a diſtance of time, unleſs inſtructed by writ, or 

© the defender's oath.” 

The cauſe was brought before the court of ſeſſion by advocation, in 
which it was argued, That the defender could not avail himſelf of the 
defence founded on the ſtatute of limitations, in reſpe& the purſuer of- 
tered to prove, by ſundry witneſſes, that the defender had acknowledged 
the debt within the years of preſcription which, it was ſaid, by the au- 
thority of all the Engliſh lawyers, particularly Bacon, title Limitation of 
actions, Salkeld's Reports, vol. I. p. 28, 29. &c. revived the debt, even 
after the years of preſcription were run; and if ſo, multo magis if with- 
in the years of preſcription. _ 

_ Anſwered, That although the Engliſh lawyers lay it down as a prin- 

ciple, that a promiſe of payment, if proved, bars the defence founded 
on the ſtatute, yet none of them inſinuate that ſuch promiſe can be prov- 
ed by witneſſes ; and, therefore, it was rather to be preſumed that ſuch 
proof was not competent, which is undoubtedly the caſe, by the Scots 
law, and ought to be held as law in the preſent queſtion, more eſpecially 
as the promiſes are ſaid to have been made in Scotland, where an alle- 
geance of this ſort can only be proved by writ or oath of party. 

© The Lords remitted the cauſe to the ſheriff, with an inſtruction to 


* allow a proof of the defender's promiſe of payment, by witneſſes.” 
| J. S. Tertius. 


Actor Dickſon. ler P. Murray, 


Nos LXI | Eo March 5. 1767. 
O HN MCOULT Shoemaker in Edinburgh, 


Againſt 
ALEXANDER BRAIDWOOD Shoemaker there. 


AF the gth of Queen Ann againſt gaming. 


ACOULL having charged Braidwood for payment of a bill of 
L. 8. Sterling, Braidwood ſuſpended on this ground, That the 
bill was granted for money won at play, and therefore null by the faid 
ſtatute. Macoull, in a condeſcendence averred, that the greateſt part of 
it was furniſhings of different kinds, but acknowledged, that having kept 
a ſort of public houſe, between 30 and 40 Shillings of it was for liquor, 
won by him at draughts from the ſuſpender, during the courſe of 18 
months, and at many ſittings. 
The Lord Gardenſton Ordinary, upon adviſing this condeſcendence, 
ſuſtained the reaſon of ſuſpenſion, founded on the act of Queen Anne, 
That the bill charged on was in part granted for a game- debt. Found 
the ſaid bill void, and ſuſpended the letters % impliciter, without preju- 
dice of any action at the charger's inſtance, for payment of any fur- 
* niſhings, or advances by him, ſeparate from the game- debt, as accords.' 

The ſuſpender reclaimed, and contended, that the act was not meant 
to reſtrain from play for amuſement, and for trifles. It is entitled, an 
ad againſt excef/ive and decentful gaming. What is exceſſive gaming, is 
no where exprelsly ſaid in the act, but may be collected from that clauſe 
which allows recovering of any ſum above L. 10 loſt at one ſitting. 
This ſeeins a key to the ſpirit of the whole ſtatute, and particularly to 
warrant a correſpondent limitation of the general clauſe, reſpecting ſecu- 
rities, founded on by the ſuſpender. 

249, It is ſubmitted, whether the preſent caſe does at all fall under the 
act. In the common caſe there is no value given for money loſt at play. 
But here the ſuſpender got liquor, and as the charger loſt fully as much 
as he, the ſum charged tor was really no more than the ſuſpender's club, 
which he ought at any rate to pay. 
3io, The bill ought at leaſt to be ſuſtained to the amount of the ad- 
vances and furniſhings made by the charger. 

Anſwered to the fit: The ſtatute only allows recovery where the 
ſum amounts to L. Io, yet it has declared all ſecurities void, whatever 
ſum they may be granted for; and there are very * grounds for the 
diſtinction. 

The law allows to play for any ſum under L. 10, provided it be paid 
in ready money, preſuming that thoſe who are poſſeſſed of ſo much cath 
D d cannot 


* 
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cannot ſuffer by loſing that ſum. But, if ſecurities were allowed for any 
ſum at all, they might be multiphed without end, which would be very 
dangerous, eſpecially to the lower claſs of people. 

To the ſecond: The ſtatute voids all ſecurities, granted either for mo- 
ney, or other valuable thing won by gaming; . is there any real dif- 
ference whether this bill was granted for money loſt at play, or the price 
of liquor loſt at play. 

To the hid: The ſtatute declares the ſecurity null, where either the 
whole, or any part of the conſideration of ſuch ſecurities, .i is for money 
won at play, and ſufficient juſtice is done the tulpender, by the reſerv a- 
tion in the Lord Ordinary's interlocutor. 


The Lords adhered.” 


A.- R 


For the Charger, Wight. For the Suſpender, Armſlrong. 


No. LXII. | Marc ch 6. 1767. 


ROBERT IRVING, ARCHIBALD MALCOLM, and 
GEORGE WALEACE, 


Againſt 
"MARZUIS of Annandale, and the Earl of HOPETON bis Curator. 


The act a 20th of George the II, with regard fo. abolr bing the clauſe in 


charters de non alienando fine conſenſu ſuperiorum. 


N 1661, the Earl of Annandale granted to Francis Scot a feu of the 
lands of Balgray. The charter bore to be granted in implement 
of a former diſpoſition, and contained the following clauſe. © Et ſimi- 
liter, fi contigerit Franciſco Scot, ſuiſque predict. vel vendere, alienare, 
aut diſponere hæreditarie ct ircedimgbi liter, terras aliaque ſupra no- 
© minat. aut aliquam partem earundem, perſonæ vel perſonis quibuſ- 
ecunque; quod tune Franciſcus Scot, ſuique prædicti, tenebuntur lega- 
© lem et realem oblationem n facere in præſentia notarli et 
teſtium, ut congruit, nobis, noſtriſque præſcriptis, pro fumma 2500 
© mercarum monetæ prædictæ, et hoc tanquam pro pretio et valore ea- 
rundem per nos noſtroſque antedictos, pro iiſdem, dicto Francifco Scot 
« ſuiſque prædictis ſolvend. per ſpatium 8 dierum ante quemlibet termi- 
num Penticoſtes, aut feſti Martini precedent. qualibet hæreditaria ſeu 
irredimabili alienatione per dictum Franciſcum Scot ſuoſque predict. 
© terrarum aliorumque ſupra mentionat. vel aliquarum partium earund. 
« faciend. Et ſi contigerit nos, noſtroſque prædict. non accipere dict. 
« oblationem, tunc licebit dicto Franciſco Scot, ſuiſque præſeript. vendere, 
« alienare, aut diſponere hæœreditiare et irredimabiliter, cuique alio per- 
| ſonæ 
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© ſonz vel perſonas, ille aut illi videbuntur expediens, eaſdem totas 
© terras aliaque ſupraſcript. aut aliquam partem earund. et hoc fine con- 
« ſenſu noſtro noſtriſque predict. ad hoc impetrand. ; ac etiam ſi contige- 
rit dict. Franciſco Scot ſuiſque prædict. aliquo tempore futuro, vendere, 
* alienare, aut diſponere hæreditarie et irredimabiliter cuique perſonæ 
aut perſonis, terras aliaque ſupraſcript. aut aliquam partem earund. ſine 
* aviſamento et conſenſu noſtro noſtriſque præſcript. ad eandem in ſcripto 
* obtento aut ante aliquam oblationem, fc nobis noſtriſque prædict. ut 
* ſupra faciend. ad recipiendum et emendum eadem ſuper pretium ſupra 
ſpecificat. tunc omnes tales hzreditariz et irredimabiles alienationes, 
diſpoſitiones, et jura, infeofamenta, et ſecuritates per dict. Franciſcum 
« Scot ejuſque prædict. in et ad favorem dict. aliis perſonæ ſeu perſonis 
« carund. terrarum aliorumque ſupra nominat. ſic concedend. una cum 
hac præſenti charta noſtra et infeofamento deſuper ſequend. poſtea 
* nullius erunt roboris aut effectus, ac ſi eadem et hæc charta noſtra 
* nunquam data nec conceſſa fuiſſent, et nullitas ejuſdem admitten. et re- 
'* cipiend. per modum exceptionis ſeu replicationis, abſque ulla judiciali 
declaratoria, ſeu juris proceſſu, deſuper ſequen. 
Ihomas Thomſon having acquired right to two adjudications led a- 
gainſt James Scot, the fon and heir of Francis, firſt obtained a decreet of 
expiry of the legal, and afterwards irredeemable diſpoſitions from James's 
repreſentatives, upon payment to them of a certain ſum of money. 

Thomas Thomſon having conveyed the lands in truſt fer certain pur- 
pcſes to the chargers, they inſiſted for a charter without the clauſe above 
narrated, as falling under the act the 20th of Geo. II. Lord Hopeton, as 
curator to the Marquis of Annandale, preſented a bill of ſuſpenſion ; 
and it having been remitted to the Lord Pitfour Ordinary to diſcuſs the 
rcaſons on the bill, his Lordſhip took the cauſe to report upon informa- 
tions. 

Argued for the filpeniller: The act the 20th of Geo. II. as it depri- 
ved ſuperiors, without their confent, of certain rights and privileges 
which they had acquired either by the eſtabliſhed law of the country, or 
expreſs covenant, muſt be conſidered as a correQory law, in the ſtricteſt 
ſenſe; and therefore is not to be extended to any caſes not expreſsly 
provided for. It is clear, the clauſe in queſtion does not fall under the 
words of the ſtatute, which only mentions clauſes de non alicnando, fine 
conſenſu fi epertorum ; but here there is no prohibition to altenate, without 
the ſuperior's conſent. Neither does it fall under the intention. The pre- 
amble bears, that it was only meant to take away ſuch rights as were 
more burdenſome to the vaſial, than beneficial to the ſuperior. A pro- 
hibition upon the vaſſal to Rande; without the ſuperior's conſent, was 
evidently of this kind; for, however it might add to the ſuperior's feudal 
ſtate and authority, or put it in his power to G&ftreſs his vaſlal, it could 
not be the ſource of any real or ſolid benefit to himſelf. The clauſe in 
queſtion is of a very different kind. By it the ſuperior reſerves to him 
lf a ſubſtantial patrimonial intereſt, viz. a right to redeem the lands, in 
caſe the vaſſal ſhall incline to diſpoſe of them. This muſt be conſider- 
ed as a part of the price originally paid for the feu, as no doubt the vaſ- 
ſa! would have paid a higher conſideration for his right, had it not been 


urdened with this condition. Had the ſuperior reſerved an abſolute 
right 


(( 


right of reverſion, there would have been no pretence for bringing the 
clauſe under the act; and it cannot alter the caſe, that the reverſion is 
conditional. Beſides, the act was only meant to relax the connection 
between ſuperiors and vaſſals, but the clauſe is by no means peculiar to 
chat connection. It may take place in a contract between any two perſons 
whatever, and in fact the pattum de retrovendendo et jus ægoriunceug were 
known in the Roman law, before the feudal cuſtoms had exiſtence. 

Contended for the chargers. The ſcope of the act was not ſo limited 
as the ſuſpenders maintain. The country had ſuffered much from that 
dependence and ſubjection vaſſals were by the ancient law kept in to 
their ſuperiors. It was the purpoſe of the legiſlature to put an end to 
this dependence, and to diſcharge every claue in feudal contracts, that 
might have that tendency. Hence, though in the preamble, mention 
is only made of ſimple prohibitions to alienate without the ſuperior's 
conſent, yet the ſtatutory part diſcharges, in general, all prohibitory 
clauſes, reſtraining the power of alienation. The clauſe in queſtion is 
certainly one of that kind. Indeed, when the circumſtances are attend- 
ed to, the effect of it will be found the ſame as of a ſimple prohibition 
to alienate without the ſuperior's conſent. The price at which the vaſ- 
ſal muſt offer the lands to the ſuperior, is but 20 years purchaſe of the 
preſent rent. Now, as the vaſſal never will offer his lands to the ſuperi- 
or, at this rate, more eſpecially, as by wadſetting, or granting heritable 
ſecurities, he may command a larger ſum ; ſo the lands never will be fold, 
unleſs the vaſlal, in terms of the other nter of the clauſe, obtain 
allowance from the ſuperior to ſell them to another. The ſame view of 
the caſe ſhows, that it cannot be ſaid, That any patrimonial intereſt a- 
riſes to the ſuperior from this clauſe, and that it 1s indeed, in the words 
of the ſtatute, a clauſe more burdenſome to the vaſſal, than beneſicial to 
the ſuperior. 

Replied for the ſuſpenders : It is clear from the ſtatute, that it was 
only meant to diſcharge the expreſs prohibitions to alienate without the 
ſuperior's conſent. Upon the charger's conſtruction, it would even cut 
down the ſtipulations for doubling the feu-duty, or paying a year Ss rent 
upon the entry of a fingular ſucceſſor; for theſe are, in a certain degree, 
reſtraints upon alienations. The riſe of the valne of land ought not to 
Have any weight. This is accidental, and the lands might have ſunk in 


their value, as well as riſen. 


© The Lords found the clauſe did not fall under the ſtatute, and re- 
* mitted to the Lord Ordinary to proceed accordingly.” 


For the Chargers, Creſbie. For the & hender. Mr Solicitor. 
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No. LXIII. | * June 27. 1507. 
HELEN STEVENS 0 N. 
Againlt 
COLQUHOUN GR ANT. 


Competition betwwixt an arreſling creditor, who bad 1 a werrant to 


fell the goods arreſted, and a creditor who afterwards poinded. 


ELEN STEVENSON arreſted in the hands of Charles Stewart 

ſome houſhold-furniture, belonging to James Stewart his father 
the common debtor, and Charles Stewart deponed, that there was ſome 
houthold-furniture in his hands, which belonged to the common debt- 
or. 

The Lord Pitfour, before whom the forthcoming depended, granted 
warrant, authoriſing the judge- ordinary to diſpoſe of the furniture arreſt- 
ed, by way of public roup, he always making intimation thereof, eight 

days before the roup, and the ſale to be reported to his Lordſhip ; but, 
before the ſale could be made, Colquhoun Grant executed a poinding, 
and carried off the whole goods. 

A proceſs was raiſed by Helen Stevenſon, founded upon her diligence 
above narrated, againſt Grant, for having him found hable for the value 
of the goods, as they ſhould be proved to have been worth, at the time 
of the poinding ; the Lord Ordinary © Suſtained the defence upon the 
execution of poinding, and atloilzied the defender. 

In a reclaiming petition for Helen Stevenſon, in which, from the dates 
of the different ſteps of procedure it appeared the had not been in mora, 
it was pleaded, That an order by a judge to roup arreſted goods, ought to 
be held equivalent to a decreet of forthcoming, when a ſum of money 
is arreſted ; and therefore, unleſs a mora had intervened, which could 
not be alledged, that the furniture could not be carried off by a poind- 
ing, while ſhe was in curſu diligentiæ. It was allo argued, that as the order 
for the ſale of goods when arreſted, was the method chalked out by law, 
for making them effectual to the arreſter, it followed of courſe, that, af- 
ter a decreet for ſelling ſuch goods was pronounced, the property of the 
former owner as to the zþ/a corpora was at an end, nothing remaining in 
him but a claim againſt the perſon authoriſed to fell the goods to pay 
him any balance that remained after ſatisfying the arreſter ; and there- 
fore a poinding of theſe goods was totally inept, the property of them 
not being in the common debtor ; and, in ſupport of the above doctrine, 
Lord Stair p. 392. F. 38. and p. 394. 5 42. was appealed to, as alſo the 
deciſions, November 8. 1680. Stevenſon contra Paul; February 19. 1717. 
Stark contra Ramſay; and February 13. 1735, Muirhead contra Corry ; 
in the laſt of which caſes it was ſaid, that the preciſe point in iſſue had 


been determined, 
- DS. | Anſwered, 


Gn) 


Auſave, 1 for the defender. It is a principle firmly eſtabliſhed in law, 
. in competitions, it is the firſt compleat diligence that gives the Pre- 
ferable right; and; more particularly, that, as arreſtment is but an in- 
choate dülgence, it does not ſtop a poinding of the goods arreſted; and 
ſo it is particularly laid down by Stair, J. 3. lit. 1. § 37. and 42. and 
Eankton, bol. 2. fol. 264. 64. And, if that principle was juſt, it was 
impoſſible that the warrant to ſell the goods arreſted could poſſibly be 
deemed equivalent to a decreet of forthcoming, as that order was but a 
preparatory ſtep towards obtaining ſuch decreet. Therefore it was a 
miſtake to ſay, that the property of the %% corpora of the moveables 
was transferred from the common debtor to the arreſtee, by obtaining 
the warrant authoriſing the ſale of the furniture; it might as well be 
faid, that the execution of the ſummons. of forthcoming had that effect, 
which it was impoſſible to maintain; and, even ſuppoling the goods had 
actually been ſold, without any poinding having intervecned, it was 
pleaded, that it would have been neceilary for the petitioner to have ob- 
tained a decreet of forthcoming, to transfer the price to her in right of 
her arreſtment, as come in place of the goods themſelves ; which plain- 
ly ſhewed, that the diligence was not compleated, and therefore that the 
defender's poinding ought to be preferred. And as to the deciſion in 
the caſes of Stark againſt Ramſay and Muirhead contra Corry, it was au- 
/wwered, That they were not ſimilar to the preſent queſtion. In the firſt 
cafe, the goods were carried off in manibus curieæ, and in the very inſtant 
they were appretiating; and, in the ſecond caſe; the competition enfued 
betwixt two diligences that were both incompleat, no actual poinding 
having ever been executed. 


The Lords altered the Lord Ordinary's interlocutor, repelled the 
* defence founded on the execution of poinding, and remitted 


to the Ordinary to proceed accordingly.” 


J. S. ter. 


Actor Swinton tertius. Alter Lockhart. 


No. LXIV. | 
FAMES THOMSON 
Againſt 
ELIZABETH WR IGHT. 


In a 3 of damage: for breach of Ps" of marriage, the proof of the 


def nce was reſtricted to three years. 


N a proceſs brought at the inſtance of James Thomſon lt Eliza- 
beth 18 for breach of promiſe of marriage, and for damages 
| thence 


( 

thence ariſing, the defences pleaded for her, and offered to be proved, 
were three: 1mo, The purſuer had paſſed himſelf for a man of ſub- 
ſtance ; whereas he was a bankrapt. 2%, He was a ſpendthrift, a 
drunkard, debauched, and excommunicated. 3/70, He was impotent, 
from being caſtrated. The ſheriff repelled the defence founded on 
Thomſon's irregularity ; but allowed a proof of the bankruptcy and ca- 
ſtration. Wright having applied by bill of advocation againſt the ſhe- 
riff's interlocutor, the Lord Ordinary refuſed the bill, but remitted to the 
{heriff, with an inſtruction, to allow her a proof of all the facts ſet forth 
in her defences ; to which interlocutor, on a reclaiming bill and anſwers, 
the Lords adhered, limiting the proof of character to three years. 


J. S. ter. 


Actor, Cha. Brown. a Alter, MLaurin. 


No. js ; „„ 
ELIZABETH and MART HA ROLLANDS, 


Againſt 
RICHARD R OL LAND. 


4 deed figned by two notaries, but at di ferent places, and before diffe- 
rent witneſſes, found not valid, nor JOE by a proof of bomolo- 


gati on. 


EORGE ROLLAND 1 W ſome heritable i e 

the diſpoſition thereof © to himſelf and his wife in conjunct fee 

and liferent, and to the heirs lawfully procreated, or to be procreated, 

'* betwixt them, in fee.“ After his death, Richard Rolland, his eldeſt 

ſon, obtained a charter of confirmation of the diſpoſition, and a precept 

of clare from the ſuperior, and was te and died i in poſſeſſion of the 
heritage in che year 1760. 

Richard Rolland, his ſon, ſucceeded to him, and, in right of his ap- 

parency, continued the poſſeſſion, and uplifted the rents until the year 

1764, when the tenants having refuſed to make any further payments, 


hae ſ brought an action againſt them. 


In that action compearance was made for Elizabeth and Martha Rol- 
lands, his aunts, who produced a ſeiſine in their favours of two thirds 
of the ſubjects, dated March 1764, proceeding on a diſpoſition, dated 
28th September 1750, granted by George Rolland their father, diſpon- 
ing the ſubje& to them, and to Richard, their brother, equally ; and 
thereupon they craved preference to two thirds of the rents. 

The 


| 
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The chief obje ion Rated by Richard Rolland againſt the diſpoſition 
and feitine ng was, That being ſigned by two notaries at different 
times and places, and before dient witne lies, it was void by the act 
1579. The Lord Ordinary repelled the defence proponed for the de- 
© defenders, founded on the diſpofition to the tenement granted by 
George Rolland to them, and fe ecerned the tenants to pay the rents 
©2210 Richard Rolland.“ | 

Elizabeth and Martha Rollands rec'aimed, and pleaded, That the act 
of Parliament 1579 having been made folety with a view to prevent for- 
ger -, it did not appear to be nece: Jury that the ſubſcription of the two 
notarics and four witnefles ſhould be adhibited ue contextr, in order to 

authenticate the deed ; the ſubſcription of one notary and two witneſ- 
ſes at one place, and another notary and two witneiles at another place, 
it was ſaid, made the notaries co-notaries, and the witneſſes co-teſtes to 
the fame fact, mY ch ſufficiently verified it, and took off all ſuſpicion 
of forgery. 24, It was offered to be proved, that George Rolland had 


often acknow jedged the deed in favour of his daughters to be his deed; 


and it was contends, that ſuch acknowledzment, if proved, was fab- 

cient to remove the objection ſtated againſt it. And, 3/19, it was ur- 

gad, That, as the diſpoſition to the ſubject, which was trifling, was taken 

to the 2 87 of the marriage in fee, the fame, by that deſtination, fell to 

Le equal! ly divided amongſt the children of the marriage; and, in ſup- 

port of that argument, the caſe of W Scott, determined in the year 
1760, was appealed to. 

+ foot: ed for Richard Rolland: That the argument uſed for his aunts 
was directly in oppoſition to the words of the act of parliament 1 579, 
and all the deciſions that had ever followed upon that at. The act it- 
ſelf requires, that the two notaries ſhould ſubſcribe, and four witneſſes 
ſhould be preſent, at the {ame time, otherwiſe the writ to make no faith ; 
and, agreeable thereto, it has always been ſo decided; Dictionary, voce 
Writ. 209, Upon ſuppoſition that the deed executed by George Rol- 
land was not valid, it was az/wwered, That a proof of his having ac- 
knowledged it to be his deed would have no effect. The law has 
appointed certain requiſites to be obſerved by every perſon who trans- 
fers his heritage in order to make that transference valid ; and if theſe 
requilites are not complied with, the deed will be good for nothing, 
however it is afterwards acknowledged by the granter ; if a contrary 
doctrine was to prevail, the conſequences are plain. Our whole ſyſtem 
of law, with regard to the formality of writings, would be overthrown, 
which the wiſdom of ages has found neceſſary to require in the executing 
of deeds of importance. And, with regard to the laſt argument, it 
was anſwered, That a proviſion of an heritable fubje& to the heirs of a 
marriage undoubtedly carried that ſubject to the eldeſt ſon, as heir of 
the marriage, excluſive of all the other children. The diſtinction be- 
twixt heirs of a marriage and children of a marriage is now well un- 
derſtood in our law. When an heritable ſubje& is provided in a con- 
tract of marriage to the heir of a marriage, the law points out the eld- 
et ſon to be the heir; in the other caſe, the maker of the deed excludes 
the legal ſucceſſion, and the younger children are admitted to an equal 


ſhare 
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ſhare ; and it was i fad that the caſe of Scot did not contradict the doc- 


trine, becauia it was circumſtantiate. 
Ihe Lords adhered.” 


J. S. ler. 
Actor, M. Queen 5 Alter, Geo. Cockburn. 
No. LXVI. 1 July 22. 1767. 
JOHN LAYCOC Kof Bradford, in the County of York, 
: | Againſt 


THOMAS CLARK Leather-Caſe-maker in Edinburgh. 


Execution for cots awarded by a foreign decree. 


HOMAS CLARK, upon the ſuppoſition that he had diſcovered the 

art of manufacturing leather into ſnuft-boxes and pen-caſes, and 

likewiſe the method of preparing it ſo as to make it fit for theſe pur- 

| Poſes, obtained a patent in 1756, under the uſual condition, * that it 

© ſhould be null, if it ſhould appear contrary to law, prejudicial to his 

" Majeſty” 8 ſubjects 3 in general, or that the ſaid invention was not a nev- 
invention as to the public uſe and exerciſe of it in England.” 

Laycock having made and ſold ſnuff-boxes and pen-caſes of the ſame 
kind with thoſe made by Clark, Clark fued him in an action of treſpaſs 
upon the caſe before the court of King's-bench ; and the queſtion hav- 
ing been remitted to a jury, Laycock produced evidence, that theſe arti- 
cles had been manufactured prior to the period when Clark ſaid the diſ- 
covery was made by him, upon which the jury returned a verdict, find- 

ing Laycock © noways guilty of the premiſes laid to his charge. 

Vpon this the court aſſoilzied Laycock, and alſo decreed, that the * 
© John recover againſt the ſaid Thomas L. 70 for his cofts and charges, 
8 according to the form of the ſtatute in the like caſes made and provid- 
* ed. 

The ſtatute referred to was ſaid to be the 23d Henry VIII. cap. 1 5. which 
enacis, That it, in an action upon the caſe, the plaintiff be nonſuited, 
ko ell pay cots, and if he ſue in forma pauperts, he ſhall ſuffer ſuch 
punith: nent as the court ſhall direct. 

_ Laycock having brought an action in this court againſt Clark, it was 
argued for Clark, That though, ex comitate, a foreign decree may be 
P/viumed uit, when ſuch decree is pronounced by the judge upon due 
ce nſide ration of the merits of the cauſe, the caſe is very different where 
the decree is pronounced in conſequence of a foreign ſtatute, which e- 

nadds, that the plaintiff ſhall pay coſts, if non-ſuited, in all actions of a 

certain kind, and that without diſtinction, whether there has been a 


Ee pro- 
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probabilis cauſa liligandi or not. Where the decree. is the act of the 
judge himſelf, this court will no: award execution of it, if it ſhall appear 
to be apt, But, in the preſent caſe, there is no room to inquire, 
whether the decree is juſt or not, and, to award execution of it, is in 
effect to give force to the ſtatute extra territorium, Suppoſe Thomas 
Clark had brought his action in the court of King's-bench i forma pau- 
pie, and that court had ordered him to be corporally puniſhed, either 
by impriſonment or otherwile, it will not be maintained that this court 
would have enforced ſuch decree. Vide Principles of Equity, p. 228. 

in fine; and yet there ſeems no difference, as to the principle, between 
ſuch caſe and the preſent. 

Anfewered for Laycock : The deciſion of the ſupreme court in one 
country is entitled to credit and authority with the ſupreme court of an- 
other country, unleis it ſhall be proved to be unjuſt by him who oppoſes 
the execution of it. And it ought not to weaken the authority of the fo- 
reign deerce, that it was agreeable to the ſtatutary law of that country, 
but the contrary. Whatever might have been the caſe, had the court of 
King's-bench ordered a corporal puniſhment to be inflicted upon Clark 
no argument can be drawn from that to the preſent, where the queſtion 
is only of coſts, which cannot poſhbly be regarded as a penalty. 

24ly, Clark ought not to be heard to object againſt this decree, be- 
cauſe he himſelf was the provoker, and muſt be ſuppoſed to have ſub- 
mitted himſelf to the law of that country where he brought his action. 

34ly, He might have obtained redreſs in England, had he thought the 
decree unjuſt ; he might have had a new trial ; he might have brought 
the cauſe before the twelve judges by a bill of exceptions ; or, he might 
have appealed to the houſe of Lords. 


© The Lord Kennet Ordinary repelled the defences pleaded for Clark, 
© and decerned againſt him tor the coſts awarded by the decree of 


© the court of King's-bench.” 


Upon a reclaiming petition and anſwers, the Lords adhered. 


| A. R. g 
Act. J. Dalrymple. ; Alt. Lockhart. 
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No. LXVI. | 6 | 
LORD ELIBANK, and others, 


Againſt 
Mr. WILLIAM BAILLIE Advocate, and others. 
I. Title to purſue. 2. Eyect of a declurator of irritancy. 


IHE purſuers having right to a leaſe of the concert hall in the Ca- 
nongate, Edinburgh, and to the ſcenery, wardrobe, and furni- 
ture belonging to it, by contract © aſſigned and transferred' theſe ſubjects 
to David Beatt and John Dawſon for L. 1000, whereof L. 200 was paid 
in hand, the remaining L. 800 was to be paid in ſums of L. 200 at dif- 
ferent periods; and the contract contained this proviſion, That, if any 
of the ſaid termly payments ſhall run into another unpaid, that then 
© the foreſaid aſſignation of the ſaid leaſe, and others foreſaid, ſhall be 
void, and the ſame, and whole benefit thereof, ſhall revert and re- 
turn to the ſaid Patrick Lord Elibank, and others foreſaid, and their 
* foreſaids, to whom the ſame is in that caſe hereby conveyed, and who 
© are hereby declared then to have full power, brev/ manu, without an 
« proceſs of law, to diſpoſe of the premiſes of new, equally, and in the 
* ſame manner as if theſe preſents had never been entered into by the 
* ſaid parties: It being however hereby underſtood, that it ſhall be op- 
tional to the ſaid Patrick Lord Elibank, and others foreſaid, to take 
the benefit of the ſaid irritancy and conveyance, or tack, and to pur- 
* ſue for the payments due, or that may fall due, in conſequence of 
© theſe preſents, as they may ſee proper.“ The aſſignees became like- 
wiſe bound not to remove the cloaths, &c. without conſent of the pur- 
ſuers, and to ſhow them annually to the purſuers ſafe, and in good con- 
dition. . | 


Upon the 24th January 1767, when Beatt and Dawſon were in poſ- 


ſeſſion in virtue of the contract, a riot having happened in the concert- 
hall, and conſiderable damage having been done to the ſcenery and fur- 
niture, the purſuers with concourſe of the procurator-tiſcal, preferred 
a complaint to the ſheriff, charging the defenders with acceſſion to this 
riot, and concluding for damages, and a ſine to the public. 

The ſheriff having ſuſtained the title of the purſuers, the defenders pre- 
ferred a bill of advocation to the Lord Auchinleck Ordinary, who pro- 


nounced this interiocutor : * Having conſidered this bill, with the con- 


tract between the proprietors of the concert-hall and Beatt and Dawſon, 
from which it appears, that the ſaid proprietors, when making over 
the ſubjeQs to Beatt and Dawlon, reſerved to themſelves a right of ſe- 
curity on the ſubjects which gives them a right to inſiſt, that the ſub- 
jects ſhall not be deſtroyed, and, if deſtroyed, ſhall be replaced; finds 
the proceedings, of the ſheriff produced, with the bill, agreeable to law ; 
and therefore refuſes the bill.” | | 


A 
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Another bill having been preſented to Lord Barjarg, it was by him 
reported to the court. 

Plcaded for the purſuers: that they had a right to inſiſt in this ac- 
tion as proprietors of the ſubjects ; for, I/, The alignment to Beatt and 
Dawſon was made under a ſuſpenſive condition, viz. that the price ſhould 
be paid at certain terms; and this condition not having been fulfilled, 
there being more than two of the termly payments unpaid the property 
Rill remained with the purſuers. 2dly, Suppoling the property to have 
been transferred, it had returned to the purſuers, in confequence*ot- the 
irritancy, which, by the contract, was to take place ½½ jure, and there: 
fore required no declarator, and, being conventional, was not purgeable. | 
24/y, If the purſuers were not proprietors, they bad at leaſt reſerved a 
right of ſecurity over the ſubjects. To entitle a perſon to inſiſt in ſuch 
an action as the preſent, it is not neceſſary he thould have the property 
of the ſubjects deſtroyed. It is ſufficient that he has ſuch an intereſt 
in them, that he is in danger of ſuffering a patrimonial loſs by the deſ- 
truction of them. Many authorities from the civil law might be quoted 
to this purpoſe. V. IL. 17. I. 30.y 1. A ad. l. Aquil. where it is expreſſ- 
ly laid down, that the a& ex L. Aquila, was competent to a bona jide 
Pofſefjer, and to a creditor pignoratitius, and in the firſt place even againſt 
the true proprietor. From the ſeveral clauſes of the contract above re- 
cited it ſeems clear, that the purſuers had at leaſt a right of hypothec, a 
real ſecurity over the ſubjects deſtroyed, which they apprehend entitled 
them to inſiſt that they thould not be deſtroyed, or, if deſtroyed, replac- 
ed, or the damage done to them repaired. 

Anfevered for the defenders : To the , the property of the ſub- 
jects was transferred to Beatt and Dawſon. If it had not, the irritant 
clauſe would have been unneceſlary. 

To the 24, It is a miſtake that the clauſe importing an 6. facto void- 
ance of the deed, could have any other effect than to make it voidable. 
The irritancy is clearly of a penal nature, and it is an undoubted rule in 
law, that penal irritancies, whether legal or conventional, cannot take 
effect without being declared, and that they may be defeated by an of- 
fer of payment any time before the decree is extracted, even where the 
irritancies are ſtipulated to take place ip/o /afo, V. Stair's inſtit. B, 4. T. 
18. $ 3. Dic. v. Irrit. And fo it was found lately, Lord Rothes contra 
Shepherd, where it was exprelsly provided, by the tack, that it ſhould 
become 7//o facto void, if a lecond term's rent ſhould fall due, while the 
firſt ſhoutd be unpaid. 

Beſides, a declarator was cies} in this caſe, that it might appear 
how accounts ſtood between the purſuers and the aſſignees, and whether 
the purſuers were to make choice of the alternative, of taking hold of 
the irritancy. 

To the 3d, No right, except that of property, or at leaſt, ſuch as 
produces a real action, aftords a title to proſecute ſuch actions as the 
preſent, The action here inſiſted on, is ] reciſely the fame with that 
founded upon the third head of the T. Aguiliu, which, by the words of that 
law, was only given to the | hae 1 tis was indeed extended to a 
hoita nde po Gel or, and creditor ex figure; but their cate was extreme- 

ly difterent om that of the protecuiors. A Cona fide Pejeyjer was 1n all 


reſpects conſidered as proprietor, and had a ail wills ret UINaicatio, A cre- 
ditor 
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ditor ex hignore had the aftio quaſi ſerviana which, with regard to him, 
had the ſame effect as a rei vindlicutio. But there is no inflance of this 
action being indulged to any who are not either proprietors, or had a 
real and actual hold of the goods damaged. 

The connection between the purſuers and aſſignees, can be conſider- 
ed in a more favourable light than that between maſter and tenant. 
The maſter has an hypothec over his tenants effects to a certain extent, 

and, if he has actually ſecured them in virtue of the hypothec, may have 
2 good title to ſue for damages done to them. But the caſe is different, 
where the maſter has only an option to attach. He has not then eſta- 
bliſhed any connection with the goods; they are not in his poſſeſſion, 
nor at his riſque. This principle is remarkably illuſtrated by a deciſion 
in the caſe of a ſpulzie of ſteelbow goods, which, it was found, might 
be proſecuted by the tenant only; Dict. ſpuilzze, p. 389. 

But the purſuers had not even a right of 95:6 over the goods ſaid 
to have been damaged, in this caſe ; no ſuch right is expreſsly reſerved 
by the contract, nor is it neceſſarily implied in any of the clauſes of it. 
Indeed though it had been expreſſed, it would not have been effeQtua!, 
it being an eſtabliſhed principle in our law, NA mobilia non havent fe 

uelam. 

: Many inconveniences might follow from allowing ſuch actions as the 
preſent to be brought at the inſtance of thoſe, whole intereſt in the 
goods 1s only remote or conſequential. If, on the one hand, an abſolvitor 
in ſuch action ſhould afford to the deforuders a res judicata, againſt all 
the world, occaſion might be given to colluſive proſecutions, to the pre- 
judice of che perſon who has the direct intereſt. If, on the other hand, 
ſuch abſolvitor ſhould not afford a res judicata, a handle might be given 
for oppreſſion, by haraſſing the defender with endleſs law-ſuits. 
The Lords remitted the cauſe to the ſheriff, with this inſtruction, 
© That he ſhould ſuſtain the objection to the purſuer s title. 

The purſuers having, in the mean time, obtained a decree of declara- 
tor of irritancy againſt Beatt and Dawſon, preferred a reclaiming peti- 
tion, wherein they contended, that as, by this decree, it was found, that 
the irritancy had taken effect, and that of courſe the property had return- 
ed to the purſuers, ſo there could not now be any objection to their title. 

Anſwered for the defenders: As the effect of this irritancy was only 
to make the deed voidable, as was virtually found by the former inter- 
locutor; ſo the irritancy can only be underſtood to take place from the 
date of the decree, or, at leaſt, from that of the ſummons of declarator, 
which was poſterior both to the riot and the commencement of this pro- 


ceſs. There are indeed ſome decrees, of declarator, as declarators of 


property, aſtriction, immunity, and others, which, from their nature, 
have a retroſpect, becauſe they confer no new right, but only confirm 
one which was formaly debatable. But, in declarators of irritancy, and 
many others, the. caſe is different. There it is the decree of the judge 
that transfers the property to the purſuer, and voids the right formerly 
veſted in the defender; V. Bankton, B. 4. Sect. 6.y 32.; Erſkine B. 4. 
Tit. 1. § 26. Dict. v. Irritancy. Hence it follows, that, notwithſtanding 


this decree, the property of the ſubjects at the time of the alledged riot, 
| p 1 was 
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was in Beatt and Dawſon, and they only could proſecute for damages 
done to them. 

But, though this decree were ſuppoſed to have a retroſpect, it cannot 
be foahded on as a title for carrying on an action commenced many 
many months before the decree was obtained. A perſon's title to carry 
on an action ought to be produced i initio litis; and, if it is not, the 
action ought to be diſmiſſed. It is not ſufficient that the purſuer ac- 
quire a title during the dependence of the proceſs, except only in the 
caſe of heirs and executors. In all other caſes, it is of no avail ; V. Did. 
voce Title to purſue. 

* The court, chiefly moved by the decree of declarator of 1 irritancy, 
© altered, and refuſed the bill.“ 


A. R. 
AR. Coſmo Gordon. Patrice Murray. 2. Blair. L. Campbell. Wight, et alt. 
No. LXVIII. | July 31. 1767. 


ny 7 CN BLACKWO GD, and others, 5 
Againſt 
FOUN HAMILTON, and others. 


NV. ben the FI ifion ought to take place in a judicial ſale of a bankrupt s 
e/tate ? 


Nn Lord Maitland, granted an heritable bond over his lands 


of Dudhope to Mr. Robert Miln of Barton, by whom it was 
conveyed to Sir George Hamilton of Tullyallan. Sir George again con- 
veyed it to Sir John Halyburton and others his creditors, who were in- 
feft upon it in 1709. Sir George likewiſe conveyed it to Sir Archibald 
Flemyng of Farm, who was infeft 1706 ; but the ſeiſine remained in 


the regiſter- office many years unknown. Blackwood of Pittreavie being 


creditor to Sir Archibald Flemyng, inter alia, adj udged from him this 


heritable bond. 

Lord Maitland having been debtor alſo to John Pate and William 
Paton, they ſeverally adjudged the lands of Dudhope in 1690. 

In 1735, a proceſs of ranking and ſale of Lord Maitland's eftate was 
brought in name of Janet Hepburn, one of two heirs-portioners of John 
Pate; and, in 1741, a decree of ranking was pronounced, preferring the 
repreſentatives of the creditors- diſponees of Sir George Hamilton, who 
were infeft in 1709 Primo loco, and Janet Hepburn and Thomas Paton, 
the repreſentative of William Paton the other adjudger, /ecundo loco, et 
Pari paſſu ; and finding, that as the ſums due to the creditors-diſponees 
of Sir George Hamilton would more than exhauſt the ſums in the he- 
ritable bond and infeftment, there was no place for ranking Mr Black- 


wood. 
This 
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This decree was extracted, and the eſtate ſold in 1744, at a price 
which fell ſhort of the ſums due upon the heritable bond. 

Sir Archibald Flemyng's ſeiſine having been afterwards diſcovered, 
while great part of the price remained in the hands of the purchaſer, Mr 
Blackwood brought a reduction of the ranking and fale, upon two 

ounds : 1mo, That Janet Hepburn the nominal purſuer was dead 
before the commencement of that proceſs ; and therefore the whole pro- 
ceedings were void. 240, That the diſponees of Sir George Hamilton 
were preferred upon the ſuppoſition, that their infeftment in 1709 was the 
firſt; whereas it now appeared, that Sir Archibald Flemyug was in- 
feft before ; and, therefore, that Pittreavie ought at leaſt to prevail in 
the reduction, ſo far as to obtain his proper place in the ranking. | 

The Lords ſuſtained the reaſons of reduction, ſo far as to admit Mr 
Blackwood to his proper place in the ranking ; but found that the pro- 


ceſs having been raiſed in the name of a perſon that was dead, did not 


affect the decree of ſale. 
A remit having been made to an accomptant to make out a ſcheme 


of diviſion, a queſtion occurred, whether the diviſion ought to take place, 
as at Whitſunday 1744, the term of the purchaſer's entry to the lands, 
or as at the time the account was made out ? If the firſt, then the price 


was exhauſted by the ſums due upon the, heritable bond, owing to the 


accumulation of a great number of paſt years intereſt. If the laſt, then, 


after payment of the principal ſums and intereſts due upon the heritable 


bond, there remained about L. 20000 Scots for the payment of the poſt- 
poned creditors, the repreſentatives of Pate and Paton the adjudgers. 
This queſtion having been taken to report by the Lord Pitfour Ordi- 


nary, it was pleaded for the poſtponed creditors, That as, in general, it | 


is equitable, that creditors ſhould receive a rateable proportion of their 
debtor's effects, where theſe are inſufficient for payment of his whole 
debts; ſo here the creditors under the heritable bond ought not to be al- 
| lowed to ſweep away the whole price by their accumulations, while 
the poſtponed creditors do net get payment of any part of their 
principal ſums, unleſs there be ſome poſitive law, or fixed principle of 
law, to the contrary. It has indeed been cuſtomary, where the pro- 
ceedings have been regular, to make the diviſion take place at the term 
-when the price becomes payable by the purchaſer ; but there does not 
appear any law for this; and therefore that rule ought not to be extend- 
ed further than the practice has already gone, and eſpecially to caſes, 
where, as in the preſent, the whole proceedings have been irregular. 
The regulations 1695 require, that there ſhould be an extracted decree 
of ranking before the fale ; but here the proceedings having been null, 
there was ſtrictly no decree of ranking. The ranking was not finally 


ſettled till the iſſue of Mr Blackwood's reduction. It ſeems therefore 


more agreeable to the ſpirit of theſe regulations, that no effect ſhould be 
iven to the ſale; and, though the poſtponed creditors are willing that 
the ſale may be good to the purchaſers, yet they are entitled to plead, 
that it ſhall not have the effect to regulate the diviſion of the price. 
Neither ought it to have any weight that the court has found the 
irregularity of the proceedings did not affect to the decree of ſale; 
for theſe proceedings being, in ſtrict law, undoubtedly null, this 
f | was 
a" 
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Was oily ex novin Mei, which neither is in PraQice, no = ought to be 
exerciſed to the prejudice of third parties. | 
Anſwered for the creditors ranked upon the heritable bond: It is al- 
lowed to be the practice to make the diviſion take place at the time the 
price becomes payable by the purchaſer. It is a miſtake that there is no 
law for this: It is founded on the cleareſt principles, and indeed in the 


nature of the thing. The ſcheme of divition, at whatever time it is 


made, is no more than 'the application of the rules eſtabliſhed by the 
decreet of ranking. The purchaſer immediately ben the ſale becomes 
debtor to the creditors for their proportion of the price. The debts, 
therefore, are accumulated at that period, for this reaſon, that the annu- 
alrents of the price muſt belong to the ſame perſon who has a right to 
the price itſelf. It is upon this principle that a debt is accumulated by a 
decree of adjudication, the creditor thereby coming to have a right and 
intereſt in the ſubject adjudged to the amount of his debt. For the 
ſame reaſon, if a debt bearing intereſt be aſſigned in ſecurity of another 
not bearing intereſt, the laſt will bear intereſt againſt the cedent from 
the debt of the affignation; ; 25th January 1699, Inglis contra M' Morran. 
In this view, it is of no conſequence whether the ranking ſhall be ſup- 
poſed to have been before or after the ſale; for, even on the laſt ſuppo- 
ſition, the ſcheme of diviſion would, upon the above principle, be made 
out as at the date of the ſale, and the: debts accumulated from that period ; 


as was found in the caſe of a judicial {ale by an apparent heir; Drum- 


mond contra Angus, 1754. 
As to the argument from the ſuppoſed nullity of the decree of rank- 


ing, it is anſwered, That, whatever challenge might have lain againit 
that decree, ſuch challenge was not competent to the poſtponed creditors. 
The heritable bond was undoubtedly preferable ; and, as that was 
more than ſufficient to exhauſt the price at the time of the decree, the 
poſtponed creditors had no intereſt ; and therefore, by the regulations 
1695, could not have been heard to challenge it. The after queſtion 
with Pittreavie was only among the creditors of Sir George Hamilton 
claiming under the heritable bond, with which the poſtponed creditors 
of Lord Maitland had no concern. Thoſe having intereſt in the herit- 
able bond might, notwithſtanding any diſpute among themſelves, have 
applied the whole price immediately, and then there could not have 
been place for the preſent queſtion. In a word, the caſe falls to be vie w- 
ed in the ſame light, as if, after the ſale, the aer of any of the cre- 
ditors had been affected by diligence in the hands of the purchaſer, which 


it is clear could not have brought any advantage to the poſtponed credi- 


tors. 
It might likewiſe be obſerved, that there is an inconſiſtency in the 


plea of the poſtponed creditors. At the ſame time that they allow the 


decree to be good to the effect of creating the fund, which is the ſubject 


of diſpute, they maintain that it is null, in Or to appropriate that fund 
to themſelves. 
The 


{ 
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© The Lords found, that the credits in the right of the heritable 


bond ought to be ranked in the ſcheme of diviſion, primo loco, 


thereof due at Whitſunday 1 744» the term of the purchaſer's s en- 


% 
upon the price of the lands for the principal ſum and annualrents 
o 
try, accumulated at that term into a principal ſum. 


A.R. 


For the creditors in right of the heritable bond, 1{RQueen. Alt. Dav. Dalrymple, ſen. & Al. 


VOcaluss 


No. LXIX. December 15. 1767. 
ANDREWWAUCHOPE of Niddery, 
Againſt {0 


ARCHIBALD HOPE. 
The aft 1555, with regard to warnings, does not apply to coal-works. 


R HOPE having acquired right to a tack of coal of Niddery, 

which expired at Martinmas 1767, Mr Wauchope, in ſpring 
that year, executed a warning againſt him, and brought a proceſs of re- 
moving, but the warning having been informal, Mr Hope was aſſoilzied. 

Mr Wauchope having brought another proceſs of removing in October, 
not founded upon the warning, © the ſheriff ſuſtained the defence pled for 
* Mr Hope, of the purſuer's having neglected to take the proper ſteps 
for getting him removed either in terms of the act of parliament or act 
of ſederunt, and afloilzied.' 

Mr Wauchope preſented a bill of advocation, which, with the an- 
ſwers, was taken to report by the Lord Ordinary. 

Pleaded for the purſuer: That the act 1555 only applies to rural fub- 
jects. Prior to the act, removings from lands were very ſummary; the 
preprietor broke a wooden ſpear before the tenant's door, and told him 
he was to remove. This might have been done upon the term-day, 
and followed by a brev: manu "ejection," which muſt often have brought 
great diſtreſs and inconvenience to tenants of lands. - It was to obviate 
this that the ſtatute was enacted. Hence, the ſtatute has been conſider- 


ed by all the writers on our law as reſpecting rural ſubjects only; Craig, 


J. 2. D. g. F 19.; MKenzie's obſervations; Stair, J. 2. 1. 9. § 39. and 
42.; 1 Lord Bankton, v. 2. P. 110. It is alſo upon this conſtruction 
of the ſtatute that it has been found not to apply to removings from 
towers and fortalices; Lady Salton cantra Livingſton, quoted by Lord 
Stair, from ſoap-works 3 November 21. 1671, Riddel contra Zinzan, 


from houſes in the country; 11th March 1756, D. of Queenſherry con- 


ira Telfer; 19th December 1750, Lunden contra Hamilton ; and there is 
Ge | | one 


* 
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one caſe a by Lord Stair, 6. 2. Jil. 9. $ 38. where it was fond 
not to apply to a coal-work ; Laird of Woolmet contra Niddery. Indeed 
there ſeems leſs reafon for extending it to coal-works than any of the o- 

ther caſes. Tenants of houſes may be put to very great inconveniencies 
by being removed or ejected without a warning. In ſoap- works, the te- 
nant may have quanties of ſoap and materials on hand, with a {tore of 
caſks, and other utenſils, ſo that it may be a very great hardſhip upon 
him to be removed, when unprovided of a place whither he may tranſ- 
port theſe, and have them ſafely lodged. But, in a coal-work, not on- 
ly the machinery, but even the perſons who work at the coal, belong to 
the proprietor of the coal; ſo that the tackſman has nothing to remove. 

He has only to deſiſt from working the coal. 

Anſwered for Mr Hope: The ſtatute is quite general, and requires 
warning according to the forms therein preſcribed, againſt the tenants of 
all pofſeſſrons whatſomever. As there can be do doubt that coal-works 
are comprehended under the words, ſo they ſeem: likewiſe to fall under 
the meaning of the ſtatute. The purpoſe of requiring theſe formalities 
in warnings, was to prevent the inconveniencies to tackſman of every 
kind by being obliged to quit precipitantly the ſubjects of their ſeveral 
tacks. The tachſmen of coal-works, beſides the bound coalliers, muſt 
have a number of other ſervants, and houſes for their ſervants, as is the 
caſe with the defender. The inconveniencies meant to be obviated by 
the ſtatute, therefore, muſt affect the tackſman of coal-works as much as 
the fellees of any ſubjeck whatever. 

The purſuer alledges the ſtatute ought to be confined to rural /7 beet 
If by theſe is meant ſubjects connected with land which require the la- 
bour and induſtry - of men to be beſtowed upon them, and produce a 
ſucceſſion of Fructus nalurales, a coal-work mult be allowed to be a rural 


 /ubjef as much as any. If by a rural ſubject is meant what is called 4 
farm, this is directly in the face of the ſtatute, which expreſsly mentious 


mills and fiſhings. In = view, a coal-work is as much a rural ſubject 


as any of thele. 


The defender's conſtruction of the ſtatute is confienton by the univer- 


fal ſenſe of the country. It will not be denied that it is the invariable 


practice to uſe warnings in the form preſcribed by the ſtatute againſt the 
tackſmen of coal. 

None of the deciſions quoted for the purſuer are ſtrictly analogous to 
the preſent, except that of Woolmet contra Niddery, which appears to 
have proceeded upon a wrong ratio decidendi. Hope, by whom it is 
collected, ſays, It was ſo found, becauſe, in coal-works, no terms are 
© conſidered, but the fruits are reaped daily.” This would apply equally 
to the caſe of mills; as to which, however, there is no doubt that a 
warning is neceſſary. It is ſubmitted, therefore, whether the authority 
of this ſingle deciſion ought to have more weight than the words of the 
ſtatute, and the fenſe of the country with regard to its meaning, appear- 


ing from the univerſal practice. 
The 
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The court were of opinion, that the ſtatute did not take place in re- 
movings from coal-works, and that no more was neceſſary than (o give 


timely notice, which had been done in this caſe. 


They remitted to the ſheriff to decern in the removing. 


A. R. 


No. LXX. „„ December 19. 1767. 
Captain AME S STEWART, 
„ Againſt | 
ALEXANDER ROBERTSON Writer to the Signet. 


In reviewing the judgment of freebolders, the court of Seſſion cannot receive 


evidence which was not produced to the Jreebolders. 


T Michaelmas head-court 1767, Captain James Stewart claimed 


to be enrolled as a freeholder in the county of Forfar, upon the 


| ſands of Nevay ; and he produced a certificate from two commiſhoners 
of ſupply of that county, bearing, that theſe lands ſtood valued in the 


ceſs-books at L. 800 Scots. 
It was objefted by Mr Robertſon, * That the certificate produced does 


© not inſtruct the valued rent of the lands claimed upon ; that certificate 
is only evidence, that the lands which belonged to the Laird of Nevay, 


iin the pariſh of Nevay, are valued in the roll 1683 at L. 800 Scots; 
but there is no evidence produced to the freeholders, that theſe are the 


lands claimed upon.” 
It was an/wered for the claimant : That the certificate and old ceſs- 


books produced inſtructed, that the lands claimed on were the lands 


which formerly belonged to the Laird'of Nevay ; and it was ſaid, that the 
fact was notoriouſly known in the country. 


The freeholders refuſed to enrol Captain Stewart, who complained to 
the court of ſeſſion; and, along with his petition and complaint, he 


produced a connected progreſs, which proved, that the lands he claim- 
ed upon were thoſe which had formerly belonged to the Laird of Nevay, 
and ſtood in the valuation-roll and ceſs-books at L. 800 Scots. 

It was anſwered, in ſupport of the objection, That Captain Stewart 
had not produced to the freeholders ſufficient to ſatisfy any court, that 


the lands to which he had right were the lands entitled to the valuation 


he claimed; and that, although he produced to the court of ſeſſion 
ſufficient evidence to inſtruct that fact, it could not be received; as the 


only queſtion under the confideration of the court was, whether the 
freeholders did right or wrong in refuſing to ſuſtain the complainer's 
claim upon the evidence before them! ? That, if the freeholders had jud- 


ged 


4 
+ 
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ged properly upon the evidence produced to them, their judgment could 
not be overturned in conſequence of any new or additional proof, which 
had never been under their conſideration; and therefore the witneſſes 


.... TINMKWIICICECT Tor on ——— — 


'A T a general meeting of the commiſſioners of ſupply for the county 
. of Cromarty, 3oth April 1765, they choſe Sir John Gordon con- 
veener. | | | | 
At a meeting upon the 2oth of June, in conſequence of an adjourn- 
ment, the commiſſioners elected Charles Urquhart of B a:langwelil con- 
veener, and adjourned to the 8th of October. | 
| Sir John Gordon having obtained ſuſpenſion of the proceedings at 
| this meeting, and particularly of the nomination of Mr Urquhart as con- 
veener, called a meeting upon the 12th September, when the valua- 
tions of certain lands in the county were divided. 
Mr Pultney brought a reduction of theſe diviſions, upon this ground, 
among others, that they were made at a private meeting, not ca led by 
any authority, Sir John Gordon, at whoſe defire the commiſiioners were 
aſſembled, having been diveſted of the office of conveener. 

Sir John Gordon an/wered : 1/7, that the commiſhoners could not 
arbitrarily ſuperſede him; and, 24ly, That the ſuſpenſion of the nomi- 
nation of Braelangwell had the effect to reinſtate him in the office. 
„The 


| | ; | 5 
| produced along with Captain Stewart's complaint could not be received. CC 
b 

| PP . ns . e | 1 
| * The Lords, having heard this petition and complaint, with the an- f 
| © ſwers thereto, and writs produced, find, That the freeholders did 5 
| * right in refuling to inroll the petitioner at laſt Michaelmas ; and 

A © therefore diſmils this complaint,” &c. 2 
| . 2 3 F ER Ic 
| Captain Stewart gave in a very full petition againſt this interlocutor, t 
| which was refuſed without anſwers. 5 
i AE, 5 
; a 
| For Captain Stewart, M-Queen, Lay Campbell, &c. ti 
| For Mr Robertlon, Luckhart, Kue, Alex. Liphing ſon, &c. t] 
| b 
"No. LXXI. 1 | December 24. 1767. , 
l WILLIAM PULTNEY, and others. a 
| Againſt [ 
| Sir FOAN GORDON, and al ers, Commiſſioners of Supply fir the R 
| | County of Cremarty. | « 
| Any private Commiſſioner of Supp!y may call a meeting of the Commiſſios ers 6 
| |  wwheae there is no Convecner. ww 
: | 
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The Lord Ordinary having taken the cauſe to report, the court were 
unanimouſly of opinion, that the commiſſioners might remove their 
conveener at pleaſure. 24%, That Sir John was not reinftated by the 
ſuſpenſion; but repelled the reaſons of reduction, upon a ground which 
had not been in the view of the parties, viz. that where there is no con- 
veener, any private commiſſioner may call a meeting. 

Mr Pultney, in a reclaiming petition, contended, That a meeting 
could not in any caſe be called by a private cm upon the fol- 
lowing topics: , From the tenor of the whole ſupply-aQs, from firit 
to laſt, it is evident, that the legiſlature never underſtood, that the com- 
ion had the power of aſſembling themſelves. Originally, con- 
veeners were expreſsly named in the act ; ; aiterwards a certain day was 
appointed for their firſt meeting, which day the ſheriff was to intimate 
to them; and, after the firſt meeting, they were empowered to adjourn 
themſelves, and chuſe their own conveener, who might likewiſe aſſem- 
ble them occaſionally. 24ly, This has alſo been the ſenſe of the coun- 
try. Except in one or other of thoſe ways, it has hitherto been under- 
ſtood, that the commiſſioners could not be aſſembled; and there is not 
one inſtance of their aſſembling themſelves, or of a meeting being cal- 
led by a private commiſſioner. The deciſions. of the court have alſo 
proceeded upon the ſuppoſition, that no ſuch thing could be done. In 
the Dictionary, voce Commiſſioners of Supply, is a cafe reported in theſe 
words: In a competition, which of two perſons was duly elected col- 
© letor of the land-tax for the ſhire of Caithneſs, it was found, that, 
© after elapſing of the day appointed by act of parliament, the ſheriff 
© of the ſhire was the proper perſon to appoint another diet for the 
* commiſſioners of ſupply their firſt meeting; 3d July 1729, Sinclair 
contra Sinclair.“ In that caſe there could have been no difficulty, if a 
meeting might have been called by any private commiſſioner; but the 
court ſeems to have been of a different opinion, and that it was neceſ- 
ſary they ſhould be aſſembled for the firſt meeting by the ſheriff, 34ly, 
Giving ſuch power to private commiſhoners would be highly inexpedi- 
ent; it might introduce great confuſion into the buſineſs of the county; 
one commiſſioner might call a meeting to-day, another to-morrow; 


and, as there is no fixed rule with regard to the notification, their "Wy | 


mations might be contrived in ſuch a manner, as to reach only their 
particular friends, ſo that one ſet of commilioners might be conſtantly 
undoing what another had done, and preſcribing rules, with reſpect to 
the buſineſs of the county diametrically oppoſite and contradictory to 
each other. In the diviſion of valuation in particular, ſuch a practice 
might be attended with the moſt unjuſt and oppreſſive conſequences. 
It is for this reaſon the court has repeatedly found, that no diviſion of 
valuation ſhould be held good, unleſs made either at a general meeting 
upon the day mentioned in the act, or at an adjournment from that 
meeting, or at a meeting ſummoned by the conveener. 

It was added, that there appeared no room for the plea of neceſſity. 
In the above mentioned cafe, it was found, that the ſheriff might ſtill 
| appoint the firſt meeting after the day afſigncd by the act of parliament 
was elapſed. There ſeems the ſame reaſon why he ſhould interpole his 
authority to after meetings, where there is no adjourmaent or conveen- 
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er. At any rate, there can be no doubt that an application to this court 
would in all caſes be effectual. In the preſent caſe, the meeting ſtood 
only adjourned to the Sth of October. 


The Lords refuſed the petition, without anſwers.” 


Act. Lay Campbell, M. Jueen, et ali. Ak. Blair, et alli. 
No. LXXII. | Fanuary 2. 1768. 
WILLIAM DOUGLAS of Bridgetown, 
Againſt | 


Captain ALEXANDER REI D of Logie 


Evidence neceſſary to be produced by a claimant to a court of free- 
holders. 


Af* the dee head-court for the county of "I in October 

7, a claim was preſented for Captain Reid, for being inrolled 
in the roll 0 freeholders for ſaid county; and the claim narrated the dif- 
ferent titles founded on by the claimant, and, among others, the general 
retour of Thomas Stormont of Kinchune. 

When the claim and claimant's title-deeds came to be conſidered by 
the freeholders, the above mentioned retour was amiſſing; upon which 
it was objefted, That the claimant could not be enrolled, in regard that 
Thomas Stormont's retour not being produced, which was a neceſſary 
part of the claimant's progreſs, there was no proper evidence before the 
freeholders to ſhow that the claimant had right to the lands of Kinclune, 
part of the lands upon which he claimed. 

Anſwered for Captain Reid: That not being able to be preſent at the 
meeting of the freeholders, he had lodged the whole title-deeds, and, a- 
mong others, the retour now mentioned, in the hands of the ſheriff- clerk 
of the county, who was the notary that took his infeftment on the lands 


of Kinclune, with orders to lay his claim and titles before the meeting 


of freeholders. And the ſheriff-clerk, who had been elected clerk to 
the freeholders meeting, acknowledged, in preſence of the freeholders, 
that the retour was lodged with him, and that he had it in his hand the 
morning of that meeting, and imagined he had brought it into court 


with him, although he could not then find it. 


The majority of the freeholders were of opinion, that the objection 


ought to be — and 1 Reid was accordingly added to the 


roll. 
Mr 


46 


Mr Douglas complained of this judgment of the freeholders, to the 
court of ſeſſion, and pleaded, That, by the ſtatute of the 16th of George 
IL it was expreſsly required that every claimant ſhould produce the 
titles and vouchers of his qualification to the freeholders; and, as in 
the preſent caſe, Captain Reid had not produced the retour he founded 
on, which was a moſt material part of his title-deeds, as; without it, he 
could not connect his ſeiſine with the precept on which it proceeded, 
the charter and precept of ſeiſine, on which the claimant was infeft, not 
being conceived in favours of the claimant's author Thomas Stormont, 
but in favour of his father Alexander Stormont, ſo that Thomas Stor- 
mont could not have taken infeftment, in virtue of the precept contained 
in that charter, without making up his titles by a ſervice; and as he 
could not have taken infeftment, ſo neither could he convey or aſſign 
that precept to another, for the purpoſe of his being infeft. The retour 
therefore was a neceſſary mid- couple for connecting the claimant's ſeiſine 
with the precept on which it proceeded, as without it the ſeiſine 
would have proceeded without a warrant, and the retour not being pro- 
duced, Captain Reid the claimant could not be conſidered as having any 
title to theſe lands. 

Anſwered for Captain "ry That he lodged his whole title-deeds with 
the ſheriff-clerk of the county, to be produced to the freeholders, not 
being able to be preſent himſelf, all of which were accordingly produ- 
ced to the freeholders, this retour excepted, which the ſheriff-clerk ac- 
knowledged he had in his cuſtody the morning of the meeting ; that 
this retour not being produced, could not be fatal to his claim, as it was 
no more than a link in the title, to give right to the precept of ſeiſine 
contained in the charter; that, in the preſent caſe, the diſpoſition from 

Thomas Stormont, in favours of the claimant, proceeds upon a recital 
of the retour in queſtion, and mentions, chat it was delivered to the 
claimant ; and which diſpoſition, with the charter and ſeiſine, in which 
laſt the retour is likewiſe recited, being all produced to the freeholders, 
clearly inſtructed the claimant's right to the lands; and, as it was impoſ- 
ſible the want of the retour could vary or alter the terms of the right, ſo 
its not being inſtantly to be found in the court of freeholders could be no 
ſolid ohjection to the claimant's inrolment, more eſpecially, as an ex- 
tract of the retour from chancery is now produced in proceſs. 


© The Lords ſuſtained the objection, that Thomas Stormont's retour, 
one of the title-deeds mentioned in the claim, and the neceſſary 
6 part of the reſpondent” s progreſs, was not produced to the meet- 
ing of freeholders; and find that the freeholders did wrong, 
in admitting Captain Alexander Reid upon the roll of freeholders, 
* and ordained the ſherift-clerk to expunge his name from ſaid roll.” 


Ac Ee 


For Douglas, Jahn Swinton junior, and Andrew Croſbie, POD For Captain Reid, 
Alex, Lockhart, and A. Elphing lon, Oc. | 


N. B. This judgment was reverſed upon an appeal. 
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No. LXXIII. : | February 6. 1768. 
DAVID DICKSON, of Kilbuchs, 
Againſt 


Te HERITORS of the pariſh of Newlands. 
Furife 1 ion of the court 0 27 wn, in judging upon the MR of ec- 


cieftaſtical courts. 


R Dickſon had for many years been ſettled 1 of the pariſh 

of Newlands ; but, in April 1767, the preſbytery of Peebles, 

upon an action which had be en brought before them, acculing Mr Dick- 
ſon of ſundry irregularities, pronounced a ſentence, depoſing him from 
the office of the miniſtry ; and the heritors of the pariſh having retuſed 
to pay Mr Dickſon his ſtipend, in regard of the above mentioned ſen- 
tence of depo! ition, and that another miniſter had been preſented to the 
kirk by the patron, Mr Dickſon charged the heritors with warning, which 


charge they ſuſpended. 
The queſtion came before Lord Stoneſield as Ordinary, when it was 


| pleaded for the charger, That the ſentence of depoſition, ſaid to be pro- 


nounced by the preſbytery was void and null, in terms of the act of 
parliament 1686, cap. 3. and ſundry acts of aſſembly, not having been 
ligned by the moderator, or any of the members of the preſbytery ; and 
tarther, that the proceedings upon which the ſentence is ſaid to be found- 
ed, were fo irregular and informal, that no faith whatever could be gi- 
ven to them, or effect to the decree pronounced upon them. 

Anſwered tor the ſuſpenders : The act of parliament 1686 relates on- 
ly to civil, but not to eccleſiaſtical judicatories ; that it was not the prac- 
tice of church. judicatories to ſign their ſentences; and, as an extract of 
the ſentence of depoſition under the hand of the preſbytery-clerk had 
been produced, the ſuſpenders were not in ſafety to pay to the charger. 
And it was further argued, That it was not competent for the civil court 
to look into the proceedings of the eccleſiaſtical court, as an extract of 


the ſentence was produced. 
The Lord Ordinary, before anſwer, allowed a proof as to the prac- 


| tice of the preſbytery of Peebles in figning their minutes and proceed- 


ings ; an a proof being led, and reported, his Lordſhip ordered memo— 
rials to the court ; upon adviling of which, the following judgment 
was pronounced. | 


On report of Lord Stonefield, and in reſpect there is no proper evi- 
* dence produced of the charger Mr Dickſon's being depoled, the 
Lords find the letters orderly proceeded, and decern.' 

| A. E. 


For the charger, A. Elptins ſion, For the Suſpenders, A. Wight, Cork. 
No. La Ak . 


-( ag'Þ 


No. LXXIV. | | February 24. 1768. 


WILLIAM WRIGHT, MARY GRAHAM, and TAKES 
TOWER Procurator-jiſcal, 


Againſt 2 
KATHARINE TAVEOR. 


Whether one impriſoned for a fine, damares, aud expences, ex delicto, is en- 
titled to the att of grace ? 


HE purſuers obtained a decreet againſt the defender for certain 

ſums as a fine, damages, and expences, on account of an aflault 

upon the perſon of Mary Graham. The ſentence contained a warrant 

to impriſon till payment; in virtue of which the defender was commit- 

ted to the priſon of Stirling, and having been denied the benefit of the 
act of grace by the magiſtrates, ſhe preferred a bill of advocation. 

Pleaded, for the defender: The benefit of the act is given to thoſe 
who are impriſoned for civil debts, but denied to prifoners for criminal 
cauſes. The defender's caſe falls under the rule, not the exception. By 
priſoners for criminal cauſes are meant thoſe who are committed for trial, 
or in modum poenae ; neither of which is the caſe with the defender: She 
is impriſoned till payment of a liquid ſum, which, from whatever ſource 
it may have ariſen, falls now to be conſidered as a civil debt. 

If the nature of the action were to be conſidered, that againſt the de- 
fender was civil, at leaſt ſo far as related to damages and expences. Cri- 
minal actions are defined in the civil law to be gzibus de ſeveritate publi- 
cae diſciplinae agitur ; civil ones, quibus de rebus ad ſingulorum patrimoni- 
um pertinentibus diſceptatur. The concluſion for damages and expences 
clearly falls under the latter deſcription. In the civil law, the actions 
competent in this caſe would have been a#io utilis de L. Aquilia, or civi- 
lis ex I. Cornelia de injuriis; neither of which was properly criminal. 

Anſwered for the purſuers: It is not probable the legifſature had an 
eye to the ſubtile diſtinAions of lawyers in the diviſion of actions. The 
diſtinction meant was a great and ſolid one, founded in reaſon and ſound 
policy, viz. between debtors and delinquents, thoſe who from misfor- 
tune are unable to diſcharge the contractions incurred in the uſual and 
neceſſary affairs of lite, and thoſe who, by their crimes, whether mote 
or leſs atrocious, have ſubjected themſelves either to puniſhment or re- 
paration. The words of the ſtatute import this diſtinction, and no o- 
ther. Civil debts are thoſe which ariſe from contracts, or other tranſac- 
tions in civil life. Thoſe are priſoners for criminal cauſes, whoſe im- 
priſonment is cauſed or occaſioned by their crimes. In this view, there 
is no difference between a fine and damages and expences. If they a- 

I I riſe 
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riſe ex delifo, they alike fall under the exception, not the rule of the 
ſtatute, 

This is the conſtruction that has been invariably put upon the ſtatute, 
both by the writers on our law, and by the court; Bankton, v. 3. 
b. 18, 19, 20, Erſkine, 6. 4. lit. 3. 4 28; M Leſly, 23d November 
1738; Will contra Urquhart, 5th January 1754. 

There is a great affinity between the privilege given by this act and 
that of a cefſio bonorum, in which the ſame diſtinction obtains that is 
contended for by the purſuers ; 17th July 1750, Walker; 3d November 
1751, Malloch ; Voet. de ceſſione bonorum, \ 5. 


A. N. 
The Lords refuſed the bill.” 
For Taylor, Alex. Murray. Alt. Rolland. 
No. LXXV. | March 5. 1768. 
JAMES GRIERSON, 
Againſt 


CAMPBELL, and others, his creditors. 


Whether half-pay miſt be aſſigned to creditors in a ceſſio bonorum ? 


AMES GRIERSON, a lieutenant in the navy, upon half-pay, having 
brought a proceſs of ceſſio bonorum, ſome of his creditors inſiſted that 
he ſhould ſurrender his half-pay. 

Pleaded for the creditors : The benefit of the ei 1 is introdu- 
ced into our law from the civil. The text of that law allowed of no ex- 
ception from the ſurrender by the bankrupt; and the only exception ad- 
mitted by the commentators is his wearing apparel. Ades autem (ſays 
Voet) bonts omnibus cedere debitorem oportet, ut jure quidem civili nibil om- 
nino ſibi ſervet, praeter vęſtem viliorem et quotidianam. De caetero non 
praeſentia tantum bona cedi neceſſe eft, ſed et futura, ji modo talia fint quae 
jam ſpe acquifivit ; Voet, De ceſſione, bon. Y 7. He had indeed the be- 
neficium competentiae ; but this was only of any effects he might after- 
wards acquire. Cedis debitor creditoribus (ſays Struvius) omnia "fra bona, 
za ut ipſi nibil praeter veſtes quotidianas, ſub quibus et lectum comprehen- 
dunt, relinguatur : Ne quidem alimenta neceſſaria, quae tamen 1þfi ex boni 

oftea quaefutts conceduntur. ; Synt. jur. civ. ex. 44. §3o. 

The ancient Scots law agrees with the civil in both reſpects. He 
* who ſhould be made hairman,- (i. e. liberated upon inſolvency) fall 
© ſwere in court that he has na gudes nor gear attour 5 ſhillings and an 

* plack. He fall not retene to himſell of all his wonning and profit, 
* frae that day in anie time coming, but twa pennies for his meat and 
* claith, and he fall give ilk third penny for payment of his debt ;' Stat. 


Will. cap. 17. 
IR 


1 


It does not appear that the ancient law has been altered; nor is any 
exception allowed by the writers on our law from the general diſpoſi- 
tion by the bankrupt. 

It is true, this ſum is not 2 z. but it does not from thence fol- 
low, that it may not be aſſigned by the debtor. Sums due by bills of 
exchange, the future profits of land or money, are not arreſtable; yet 
there is no queſtion that the creditors are entitled to a conveyance of 
theſe. 

At any rate, the purſuer ought to aſſign his half- pay, ſo far as it may 
exceed what is neceſſary for aliment. It was found, that, though an of- 
ficer's ſubſiſtence money was not arreſtable, yet the arrears were; 26th 
January 1715, Captain Brodie. | And, as a debtor muſt convey even 
certain ſums which are not arreſtable, a förtiori, he ought to convey all 
that may be affected by that diligence. 

Anſwered for the purſuer : No argument can well be drawn from the 
Roman, or ancient Scots law, to the preſent caſe, the ſubject in queſtion 
having been unknown in the time of theſe laws. Beſides, it is certain, 
that, notwithſtanding the general terms in which the rule is laid down 
as to this matter; yet there were many exceptions. Thus a ſum might 
be given to a debtor with a proviſo, that it ſhould not be aſſignable by 
him, nor attachable by his creditors ; and it would be no bar to his ob- 
taining the cęſſio that this could not be conveyed by him. The purſu- 
er's half-pay falls to be conſidered much in the ſame light with ſuch a 
ſum. It is given by government for decent living to him, and that he 


may be ready for the public ſervice when required. If it ſhould not be 


applied in this way, he would be in danger of loſing it. It is for this 
reaſon that it is not arreſtable. For the ſame reaſon, he ought not to be 
obliged to aſſign it; and indeed it was ſo found in terminis by the houſe 
of Lords in the caſe Alexander Blackwood contra John Cathcart. Nay, 
it is univerſally underſtood, that the pay of ſea-officers, eſpecially whe- 
ther full or half-pay, is not afignable, in ſo much that no agent will 
pay upon an afhgnation. 

This argument applies to the whole of the half-pay ; and, as there 
is here no queſtion as to arrears, the caſe of Captain Brodie is no prece- 


X gent. 


© The Lords found the purſuer was not obliged to aſſign any * of 
* his * 


A. RM : 


AQ. Buchan Hepburn. Alt. Geo. Ferou/on. 
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No. LXXV.. | 2 March 10. 1768. 


WILLIAM DOUG L AS of Braidgetoun, and WILLIAM 
MIL N of Bonnitoun, 


Againſt 
ALEXANDER ELPHINSTON, advocate. 
Res Judicala. 


R Elphinſton was inrolled in the roll of freeholders for the county 
of Forfar at Michaelmas 1767. Mr Douglas and Mr Miln 
complained to the court of ſeſſion, of the judgment of the freeholders, 
inrolling Mr Elphinſton, and ſtated ſundry objections to his qualificu- 


tion, and, among others, an objection to the divition of the valued rent 


of the lands upon which he claimed. 

The court, upon adviſing the petition and complaint, anſwers &c. 
January 22. 1768, * Huſtained the objection with reſpect to the diviſion 
of the 0 of the reſpondent's lands, and find, that the freehold- 
ers did wrong in admitting the reſpondent, Mr Alexander Elphinſton, 
to the roll of frecholders, for the county of Forfar, at Michaelmas- laſt ; 
and therefore grant warrant to, and ordain the ſherifficlerk of the ſaid 
county to expunge his name from the faid roll, and decern ; and find 
it unneceflary to determine the other objections with reſpect to the va- 
lidity of the reſpondent's rights.” 

Againſt this judgment Mr Elphinſton took an appeal, and the cauſe 
coming to be heard in the houſe of peers, the above recited interlocutor 
was reverſed. 

How ſoon the judgment of the houſe of peers was known in Scot- 
land, Mr Douglas and Mr Miln gave in a petition to the court of ſeſſion, 
praying the court to reſume the conſideration of the other objections 
they had ſtated to Mr Elphinſton's qualification, which had not receive 
ed the judgment of the court. 

Anſwers were put in for Mr Elphinſton, in which it was contended, 
That as a judgment which exhauſted the whole cauſe had been pro- 


- nounced by the court, when the queſtion was formerly under conſidera- 


tion, and decreet had thereupon been extracted, the cauſe was out of 
court; ſo that there was now no depending proceſs; ; and therefore it 
was incompetent to reſume the conſideration of any of the other objec- 


tions. 
The court, March 10. 1768, pronounced this interlocutor: The 

© Lords having heard this petition, with the anſwers thereto, and judg- 

ment of the houſe of peers, they refuſe the deſire of this petition.” 
Pleaded, in a reclaiming bill for Mefſ. Douglas and Miln, There may 


be many caſes where ſundry points occur, each of which is deciſive of 


the cauſe. A defender may have various | defences, cach of which are 
| relevant 


( 


relevant to procure an abſolvitor, and it would be extremely hard, in 
caſes where the court give judgment upon one point only, and ſuper- 
ſeded determining the others, as unneceſſary, if ſuch judgment ſhould 
be reverſed upon an appeal, that it ſhould not be in the power of the 
court to reſume the conſideration of the other points of the cauſe, and 
to determine the ſame in favours of the perſon with whom the merits 
did truly lie, merely becauſe the decreet had been extracted, which was 
abſolutely neceſſary for the purpoſe of diſcuſſing the appeal. The houſe 
of peers have no radical juriſdiction in queſtions ſuch as the preſent, but 


is only a court of review ; and of conſequence cannot take cognizance of 


points which were not under the conſideration of *the court of ſeſſion. 
The extracting of the decreet was not the voluntary act of the complain- 
ers; it became neceſſary in order to diſcuſs the appeal which was taken 
by the reſpondent before the reclaiming days were run, and when it 
was competent for the complainers to have reclaimed againſt that part 
of the interlocutor of this court, finding it unneceſſary to determine the 
other objections ; and therefore the cauſe ought to proceed in this court, 
in order to have the other points determined, which had not yet recerv- 
ed the judgment of the court. 

Anſwered tor Mr Elphinſton : There is no more ſolid or better . 
ed defence in the law of this country, than that of a res judicata. When 
judgment is given in any cauſe, either condemning in, or abſolving 
from the concluſions of the libel, and decreet thereupon regularly extrac- 
ted, that cauſe is thereby out of court, and can never afterwards be re- 
newed upon the ſame grounds ; ſuch after litigation being moſt juſtly 


and effectually barred by the objection of a res judicata. 


In the preſent caſe, the ſingle purpoſe of the petitioner's action was, 


to have the reſpondent expunged from the roll of freeholders; the court 


pronounced judgment exactly conform to the libel brought; that 
judgment was extracted by both parties, and thereby the cauſe and 
parties were entirely out of court; ſo that the queſtion comes to be, what 
is the effect of the judgment of che houſe of peers? That judgment is 
no more than a ſimple reverſal of the decree of this court, and can never 
bring back into court a cauſe, which, by the eſtabliſhed law of the 


country, and forms of court, was entirely at an end. Had the judge- 


ment of this court been affirmed upon the appeal, it could not have re- 
turned here, and ſo muſt have been an effectual judgment in favours of 
the petitioners ; and the houſe of peers reverſing that judgment, ought 
to be as effectual to the reſpondent, as the affirming of it would have 
been to the petitioners. This court did not ſuperſede, but found it un- 
neceſſary to determine the other points; the judgment given exhauſted 
the cauſe; the petitioners did not demand the judgment of the court 
upon the other objections, but reſted their plea ſolely upon the point 
determined. Had no appeal been taken, neither party could have 
applied to the court after extracting decreet; and the judgment upon 
that appeal, being a ſimple reverſal, cannot alter the caſe. Had the 
houſe of peers intended that any farther procedure ſhould be had m 
this court, they would have remitted the cauſe back, in order that the 


other points 1 be conſidered; but no ſuch remit being expreſſed 
K k in 


r 
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in the judgment of the houſe of peers, the Pr muſt, in every view, 
be conſidered as at an end. 


* The Lords refuſed the deſire of the petition and adhered.” 


For the Complainers, Ro. M Ducen, And. Crofts, toe, 
For the Reſpondent, Rae, Wight, and P. Chalmers, 


No. LXXVII. OL June 29. 1768. 
DUKE 2 ROXBURCH, 
A 
EARLS of HOME end TANKERVILLE. 


A fiſhing in the river T: weed, pee joinil; y by a Scots and Eugliſh beri- 
tor, bow far ſubjeft to the regulations of the aft 1690, c. 3 33: and the 


Cogn tance of the court of fe Non ? : 


HE Fari of Home has right to Fairburn's mill on the north ſide of 
the Tweed, with the tithings thereof, in virtue of grants from 
the Kings of Scotland. The Far! of Tankervilie is proprietor of the 
oppoſite lands and fiſhing in the river, by grants from the Kings of 
England. The river 1s there fo rapid, that it is impoſſible to hfh by net 
and coble. There had been immemorially a dyke running from the 
north ſide, conſiderably beyond the middle of the river towards the 
ſouth, which, beſides ſerving to convey the water to Fairburn's-mill, 
had been uſed by both Earls for the ſalmon-fiſhing. In this dike were 
five holes, three towards the north, and two towards the fouth-lide. of 
the river. On the upper {ide of theſe holes were fixed pock-nets, on 
the other {ide ſquare barricades of ſtones, with openings in the ſides, 
and over theſe openings trame-nets, ſo placed as to allow the fiſh to 980 
up the river, but to catch all that return. This dike had been imme— 
morially kept in repair at the joint expence of both Earls, and the fiſh 
caught there equally divided. | 

The Duke of Roxburgh, proprietor of the er fiſhings at Kelſo 
and Mackerſton, brought an action againſt Lord Home and his tackſ- 
man, concluding that the defenders ſhould be prohibited to uſe. that 
mode of fiſhing in time to come, as contrary to the regulations eſtabliſh- 
ed by the act 1696, c. 31. and for the pen: alties in that ſtatute, &c. 

The Earl of Tankerville ſiſted himſelf in the procefs. And te queſ- 
tions debated were, What was the boundary of the two kingdoms at 
the place? Whether any part of the river was ſubjeck to the re gulations 
of the act 1696 ? and, Whether the matter was cognifable by the court 


of ſeſlion? 
The 


„„ 


The purſuer maintained, That a line drawn along the midille c 
river divided the two kingdoms; and ail that part of the river which 
was on the north {ide of that line belonged to Scotland, and was ſub- 
ject to the laws and juriſdiction of the courts of Scotland. In fupporr 
of this propoſition, it was argued, That this was the law with reſpect 
to rivers which divide private property; and hence, theſe rules with re- 

ard to the diviſion of the channel, and the right of iſlands that may 
ariſe in ſuch rivers. And 1t does not appear, why the ſame ought not 
to be the caſe, with regard to rivers which divide ML king 
doms. 
do, This ſeems to have been the idea of the Scots legiſiat ure. It is 


true, that, in the act 1597, 2. § 5. 1600, 5. with regard to killing ſal- 
mon, &c. the rivers Tweed and Annan were excepted; becauſe it was 
thought, that the obſervation of the regulations contained in theſe ſta- 
tutes by the Scots would only have the effect to add to the value of the 
fiſhings on the Engliſh fide. But, after the union of the crowns, an act 
paſted 1606, F. expreſsly extending all the former regulations to theſe 
two rivers, which evidently ſhow ed, that the Scots parl! ament under- 
ſtood that part of theſe rivers belonged to, and was 1ſubject to the laws 
of Scotland. The rights of the defenders too proceed upon the fame 
ſuppoſition ; for, how came the kings of England and Scotland to grant 
fiſhings upon this river to their reſpective ſubjects, if part of it bad not 


been underſtood to belong to each kingdom? 
It was maintained on the part of the defenders, That the whole river 


was the proper boundary between the two kingdoms, and that no part 
of it belonged excluſively to either. It is true, by the civil law, the 
channel of a river is divided between the proprietors on either ſide; 


but it does not follow from thence, that, while the river exiſts, it is to 
be divided in the ſame manner. On the contrary, rivers were by that 
law held to be common to all the world, & 2. I. de ur. diu. Indeed, 
ſuch diviſion as is contended for by the purſuer would be often imprac- 
ticable, and at all times the ſource of confuſion and animoſity, from the 
various windings and frequent changes in the courle of the river. 

But, ſuppoſe, 27 dubus, the middle of the liver were to be held the 
boundary, yet there is no doubt that a different rule may take place, ei- 
ther by expreſs covenant, or immemorial uſe cr poſſeſſion; Grolius de 
ure; . 3 $ 18. The whole river may either belong to 
one ſtate, or may belong in common to both. 

With regard to the Tweed, there is not, in all the records of antiqu!- 
ty, any trace of ſuch diviſion as 18 contended for by the purſuer, or of 
courts of either kingdom extending their juriſdiction juſt to the middle 
and no farther. On the contrary, it appears from the border-laws, 1/7 
That the fiſhings in this part of the river were not conſidered as fub;ect 
to the cogniſance of the courts of either kingdom, but were regulated 
in the way of treaty by commiſſioners veſted with the authority of bot! 
or by the warden of the marches, a judge appointed by theſe commit 
ſioners. 2d/y, That, in all queſtions regarding theſe 1iſhings, the thing 
chiefly attended to was ancient uſe and poſſeſſion. Thus, by a treaty 
between Edward VMI. of England and Mary of Scotland, it was conve- 
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nanted and agreed, That ſo many and ſuch fiſhings in the flood of 
© Tweed, from the bounds and limits of Berwick, aſcending up- 
* wards to Rydingburne, even as many and ſuch ſhall appertain to the 
kingdom of Scotland, as notoriouſly did appertain thereunto before the 
beginning of the ſaid wars, and by the Scots were haunted, and by 
© uſe exerciſed and holden of the ſame manner as by right they might; 
Nicolſon's border-laws, p. 60. 5. From another treaty, in 1 553, It 
appears, that certain queſtions with regard to the right of fiſhing in this 
part of the river between Lord Home and Richard Bowers, and between 
Home of Manderſton and Selby of Tweedzzet, were determined by the 
commiſſioners upon a proof of the ancient poſſeſſion; ; and, by another 
ſection of the ſame treaty, it is ordered, That, if any of the ſubjects of 
both realms, unlawfully trouble, ſtop, or make impediment to the ſub- 
« jects of the oppoſite realm, in his or their fiſhing in the water of 
Tweed, ſo that he may not thereby uſe and fiſh his fiſhing, according 
to the virtue of theſe 7rezves, that it ſhall be lawful to the party griev- 


offender is dwelling, which warden ſhall cauſe the-ſaid offender to be 

attached to the day of treives.“ 

As this ſeems to have been the way in which all aulaſtions with re- 
gard to the fiſhings in this part of the river were determined, ſo no caſe 
could occur where the interpoſition, either of the legiſlature or courts 
of eitheir kingdom could be ſo 1 improper as the preſent. The Earls of 


c 
c 
ed to give in his complaint to the warden of the marches where the 
c 
c 


Home and Tankereile having a joint right to this fiſhing pro indivi ifo, 


no regulation could be enforced or decree pronounced againſt one which 
would not likewiſe affect the other. A decree againſt Lord Home muſt 
affect the intereſt of Lord Tankerville, though he is not a ſubject of 


| Scotland, and holds his eſtate from the crown of England. 


It is true, the old regulations with regard to the time of killing falmon, 
&c. were, by the act 1606, extended to the Tweed, and Annan. But, 
1, This might be meant of theſe rivers, ſo far only as they were with- 
in Scotland, but not where they were the boundary. 24/y, Thoſe old 
regulations were only prohibitions, enforced by corporal puniſhment, 
which might be inflicted upon the offender, if ſubject to Scots juriſdic- 
tion ; but the regulations in queſtion are not mere perſonal prohibitions 
to the ſubjects of Scotland, but direct the conſtruction of dam-dikes, in 
ſuch a manner as can only be executed by an act of power in and upon 
the river. 

Repled for the purſuers : The general oropoſition maintained by the 
defenders neceſſarily leads to this conſequence, that the Tweed is ſub- 
je& to no law whatever, either as to crimes committed upon it, or the 
aſcertaining rights of property in it. Such propoſition ought to de well 
ſupported before it be received. It is clearly contrary to the general 
rule laid down by the writers on the public law in caſes of this kind; 
and there is nothing urged by the defenders to ſhow, that this river is, 
or ought to be, an exception from the general rule. Ali that appears 
from the border-laws, is, that controverted rights between the ſubjects 
of the two kingdoms were determined by treaty, or by the warden of 
the marches. Thoſe could not be determined otherways, both becauſe 


the laws of either kingdom could not reach the ſubyeQe of the other, 
and 


and becauſe the determining thoſe queſtions was in effect ſettling the li- 
mits of the two ſtates. . But the preſent queſtion is extremely different: 
Lord Home's fiſhing is undoubtedly a Scots eftate, being derived from 
and held of the King of Scotland. It is of no conſequence that Lord 
Home and Lord Tankerville have poflefled their fiſhings jointly. As 
they derived their right from the ſovereigns of two ſepafate and inde- 
pendent ſtates, there conld be no legal community between them. Their 
joint poſſeſſion muſt have been by agreement for their mutual conveni- 
ency; but ſuch agreement could not exempt either from ſubjection 0 
the laws and courts of their reſpective ſtates. 8 

Duplied: By the treaties above mentioned, proviſion was made for 
the puniſhment of crimes committed upon the borders; and, as the 
criminal law in both countries is nearly the ſame, and as both have a 
common intereſt in the river, the cogniſance of ſuch crimes might be 
competent to the courts of that country where the offender had his do- 
micile, or was apprehended. The courts of each country too might 
determine civil queſtions between its own ſubjeds, reſpecting their claims 
to eſtabliſhed rights in this river. Thus this court might determine be- 
tween Lord Home and any other perſon claiming right to the fiſhing of 
Fairburn-mill, though it might not be competent for this court to exe— 
cute regulations of a public nature in and upon the dikes and fiſhings 
within the river, in virtue of a Scots act of parliament. 

The caſe is juſt the ſame with that of land-commonties upon the bor- 
der, poſſeſſed jointly by Engliſh and Scots heritors. Though this court 
might determine between Scots heritors claiming the ſame intereſt in 
ſuch commonty, yet none of the public laws of Scotland, for example, 
thoſe as to hunting, fowling, muirburn, ſouming, rouming, diviſion 
according to the valued rent, &c. could be put to execution there. If 
this be the caſe of a commonty upon land, the ſame ought, a foriiori, 
to obtain in the river Tweed, which, by its nature, is public. 

The defender's plea too is confirmed by the praQice. The regulations 
of the act 1696 never were obſerved ; nor, till this action, was there 
any attempt to enforce the obſervance of them in any part of this river, 
although they have been always obſerved and enforced in every river 
that is entirely within Scotland. | 

But, though the law ſtood otherwiſe with regard to the river in gene- 
ral, yet it would be incompetent for this court to interfere in the pre- 
' ſent caſe. By the treaty above quoted, it was agreed, that the fiſhings 
in this river ſhould be poſſeſſed in the lame manner as formerly. The 
Joint poſſeſſion of the two Earls muſt preſume retro. Of courſe, Lord 
Tankerville has a right, as a part of his Engliſh eſtate, to fiſh over the 
whole river jointly with Lord Home ; and of this right he cannot be 
deprived 1 in whole or in part by this court. An end cannot be put to 
this joint fiſhing any other way than by commiſſioners, as in ancient 
times, or by an act of the united legiſlature of both kingdoms. 


The Lords firſt found, That the act of parliament 1696 compre- 
© hends the river Tweed, where that river runs within the juriſdic- 
: tion of the courts at law in Scotland; and that the dam-dike, or 


* dam-head, in — from the north bank of the river to the 
| LI middle 


48 


© middle thereof, is ſubjeck to the regulation of that act; and, 
therefore, that the ſuſpenders ought to remove all nets and en- 
« gines prohibited by that act, and ought to make a ſlop in the 
foreſaid part of the dam-dike, where the mid- ſtream, or current 
© thereof, runs; and remitted to the Lord Ordinary to proceed in 
© 


the 3 accordingly.” 


But, upon review, they found, That, in the ſpecial circumſtances 
* of this caſe, the act of parliament 1696 does not extend to the 
* fiſhing in queſtion, and remitted to the Lord Ordinary to pro- 


» qeed accordingly.” 


: A.R 
ARA. Solioitor Dundas el Patrick Murray. Alt. Rae et Locbbart. 
No. LXXVIII. July 1. 1568. 


Mur FL O R EN CE ML E O D, 
Againſt 


Mr FOON NICHOLSON. nnd thi aer the ue B b 
ALD NICHOLSON. 


A right aſſigned by a 8 in her marriage-contra, tranſmits to the buf 
band”s heirs, though Beira are not nel 


ONALD Nicholſon, in 1757, married Mrs Florence M*Leod, relict 
| of Archibald M*Queen, out of whoſe ſubjects ſhe was entitled to 
a jointure or liferent-annuity of 150 merks yearly, 

After Mrs M*Leod's marriage with Mr. Nicholſon, a poſt-nuptial con- 
tract was entered into, proceeding on the narrative of their being already 
married; that no contract had been extended; that Mrs M*Leod was 
not ſuſfitiently ſecured in a jointure, nor the children to be procreate oi 
the marriage provided, or a tocher given to Mr Nicholſon, according as 
was communed upon between the parties, before and after marriage. 
Therefore the ſaid Donald Nicholſon binds and obliges himſelf, his heirs, 
&c. ( to ſecure the ſaid Florence M*Leod his ſpouſe, after his deceaſe, 
© in liferent, during all the days of her lifetime, in all and whole the 
© intereſt of 2000 merks Scots; if no children of the marriage, the 
wife is to have the intereſt of 3000 merks ; and ſhe was farther provid- 
ed to 700 merks, in compenſation of her terce of moveables, the halt 
of the houſehold-furniture, and all the ſheep and gqats that ſhould per- 
tain to them, at the time of the huſband's deceaſe. 

And, on the other part, the ſaid Florence M*Leod * affigns and diſpones 

0 to, 


6 0 


to, and in favour of the ſaid Donald Nicholſon, the intereſt of 3000 
merxs money, provided to her in liferent, by the deceaſed Archibald 
M<Queen of 'Tott, by their contract of marriage, bearing date the 
day of years, with the contract itlelf, and all that has fol- 
lowed or may follow thereupon ; ſurrogating arid iabitituting the ſaid 
Donald Nicholſon in her full right and place of the ſame, which aſſig- 
nation the binds and obliges herſelf to warrant from any fact or deed 
done by her, or foreſaids, prejudicial hereunto.” 

Donald Nicholſon died in October 1701, leaving Mrs Florence 
McLeod his widow, and a family of children under age. John Nichol- 
ſon brother to Donald, as pro-tutor for the children, took upon him the 
management of their affairs; and, ſoon after the huiband's death, the 
widow received the furniture, and ſheep and goats, to which ſhe was 
entitled, and ſhe was allowed for fome years to uplift the 150 merks 
annuity, ſettled on her by her former huſband, with a view of compen- 
ſating the 700 merks, to which ſhe was entitled by her contract with 
Donald Nicholſon, in lieu of her terce of moveables. 

After matters had remained in this ſituation for ſome years, Mrs 
MLeod inſiſted in a action for payment of the 700 merks, due to her 
in conſequence of her contract of marriage with Mr Nicholſon, and 

likewiſe of 100 merks annuity ſettled on her by faid contract; and the 
farther contended, that the was ftill entitled to uplift the annuity of 150 
merks provided to her by her firſt huſband, which ſhe pleaded, was, 2 
her contract with Mr Nicholſon, conveyed only to him per rſonally, but 
not to his heirs or aſſignees. 

It was, on the other hand, contended for the children of Donald 
Nicholſon. That the annuity of 150 merks, ſettled upon Mrs M*Leod 
by her firſt huſband, was effectually conveyed, by the contract, to Don- 
ald Nicholſon her huſband, and muſt go to his heirs, though not ex- 
preſsly mentioned ; and as to the other claim of 100 merks annuity, 
ſettled by Donald Nicholſon on Mrs M*Leod, in the event of her ſur- 
vivian him, it was agreed it ſhould be paid her. 

The queſtion turned entirely upon the import of the aft ignation by 
Mrs M*Leod, in her contract of marriage with Donald Nicholſon, and 
was taken to report by the Lord Coalſton Ordinary. 

Pileuded for Mrs MLeod: The conveyance of her former jointure to 
Mr Nicholſon, in the poſt nuptial contract, was perſonal to him, without 
being granted to his heirs and aſſignees ; therefore the contract 
could only give him right to the annuity, during the fubſiſtence of the 
marriage, without tranſmitting it to his heirs; and, upon his death, the 
right again reverted back to Mrs M'Leod; that when it happens that a 
right is granted or conveyed to a perſon ſimply, without mention of 
heirs and aſſignees, it becomes a mere guudeſtibo voluntatis, whether the 
right. ſhall be held as perſonal to the acquirer for his lifetime, or ſhall 
tranſmit to his heirs; and that it was only from the nature of 'the 
ſubject, and pręæſumed will of the parties, that rights could be tranſ- 


mitted to heirs, where heirs were not expreſsly mentioned; as, in ſuch 
cales, 


Ge Mo Or. 


— 


4 


caſes, heirs could have no claim under the words of the decd; that the 
ſubject here conveyed was not a right of property, being no more than 
an annuity in favours of the widow, perſonal to her, and granted for 
the ſole purpoſe of affording her aliment and ſubſiſtence, after her firſt 
huſband's deceaſe; and, in ſupport of this plea, ſundry authorities were 
referred to. J. 25. L. 1 K 26. 2. f. T4; 69% 8 cod. Stair, lib. I, 
tit. 5. F 5. Lyon contra Stewart, March 20 1683, Durie. | 

Anſwered for Mr Nicholſon : That, independent of any deed, Don- 
ald Nicholſon, while he lived, was jure mariti entitled to uplift the an- 
nuity ſettled on his wife by her former huſband; ſo that, unleſs the al- 
ſignation | in the contract carried this annuity to Mr Nicholſon s heirs, 
it could carry nothing; that it is a general maxim, ui provider ſibi, Pro- 
videt haeredibus, If a right is meant only to be temporary, and Hautes 
to the lifetime of the diſponee, ſuch limitation muſt be expreſſed in the 
deed, otherwiſe the right will be underſtocd to go to heirs, whether 
mentioned or not: That this cannot be conſidered as a graeffio volunta-: 
lis, the aſſignation to the annuity being abſolute and unlimited; and 
that, in all queſtions where perſons have been called to a ſucceſſion, 
without heirs being mentioned, where a competition has enſued between 
the heirs of the perſon called to the ſucceſſion, and the next ſubſtitute, 
the heirs have conſtantly been preferred, though not particularly men- 
tioned; Dictionary, voce Succeſſion, vol. 2. p. 399. 


© Upon report of Lord Coalſton, the Lords found, That the annuity 
in queſtion returned to Mrs M*Leod, and did not deſcend to her 


© deceaſed huſband's heirs.” 


But, on a reclaiming petition for Mr Nicholſon, with anſwers for Mrs 
M*Leod, the Lords altered this interlocutor, and found, That the 
aſſignation in the contract of marriage between the purſuer and 
© the deceaſed Donald Nicholſon, did carry not only the annuity 
© which fell due during the marriage, but alſo the annuities which 
© were to fall due thereafter during the life of the purſuer.” 

And to this laſt interlocutor the court adhered, upon adviſing a re- 
, claiming petition for Mrs M'Leod, with anſwers for Mr. Nichot- 


© ſon.” 


A. E. 


For Mrs M*Leod, Dav. Rae, and B. W. M*Leod. 
For Mr Nicholſon, Lay Campbell, and A. Elphin}ton, 


Na. 
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WILLIAM RALSTON Surgeon in Glaſgow, 
Againſt 
C AVYINPETTIGREN. 


One cannot uſe one's property fo as to do real damage to that of another. 


HE. defender, proprietor of a field in the town of Glaſgow, con- 

fiſting of ſome acres adjacent to a garden belonging to the pur- 

ſuer, having found clay fit for making bricks, erected a brick-kiln about 
thirty feet diſtant from the march. 

The purſuer brought an action, ſetting forth, that this brick-kiln did 
damage to his garden, and concluding, that the defender ſhould be de- 
* creed to remove it to ſuch a diſtance, as that it might be attended with 
no prejudice to the purſuer's property. 

A proof having been allowed before anſwer, it appeared, that part of 
the march-hedge oppolite to the kiln was dead, and that the trees, 
buſhes, and graſs in the purſuer's garden for ſome way from the march 
had ſuffered by the heat of the kiln. 

Pleaded for the defender: Every perſon is entitled to uſe his proper- 
ty in the way that may be moſt profitable to him, though a conſequen- 
tial damage ſhould thence ariſe to his neighbour. From this general 
principle have ſprung the variety of ſervitudes that make ſuch a ligure 
in the law, and which are nothing elſe but reſtraints from uſing one's 
property to the prejudice of others. Such are the ſervitudes, alllus non 
tollend', ne luminibus efficiatur, &c. The neceſſity of thoſe ſervitudes for 
ſuch reſtraint clearly evinces the general principle ; and, according- 
ly, it has been found, that, 'where there 1s no ſervitude, one may build 
one's houſe to any height, though the conſequence ſhould be to ſtop all 
the lights in the houſe of another; 1oth March 1613, Sommervail. 

This general principle admits of two limitations only; one, that the 
_ exerciſe of one's property muſt not be merely in aemulationem vicini ; the 
other, that it muſt not be a public nuiſance. The preſent caſe falls un- 
der neither of theſe. The brick-kiln brings conſiderable profit to the 
defender: it is likewiſe of extenſive public utility; and its preſent ſitu- 
ation is the moſt convenient, being juſt by the clay-pit. 

There was a caſe lately decided by the court, extremely fimilar to 
the preſent, between Mr Frazer writer to the ſignet and Mr Dewar of 
Vogrie, where it was found, that Mr Dewar was not obliged to remove 
a T built juſt upon his march, and very near Mr Fraſer's 


houſe. 
Mm 5 Anſwered 


(4443 } 
Anſwered tor the purſuer: Beſides the two admitted by the defender, 


there is a third limitation of the general rule as to the ufe of property, 
viz, that it do not encroach upon, or directly deſtroy that of another : 
Thus, if one has a river or ſtream of water running through his ground, 
it is an eſtabliſhed point, that he cannot ered any work upon it which 
may hurt the property of the inferior heritors, by rendering the courſe 
more rapid, or by regorging, do damage to that of the ſuperior heri- 
tors. In ſuch cale, there is no need to inquire, whether what has been 
done was in aemulationem or not. The proper place for that limitation 
is where ſomething has been done, which, though diſagreeable, or even 
prejudicial to a neighbour, yet does not directly encroach upon, or de- 
ſtroy any part of his property. 

There is a ſolid diſtinQion betwixt the caſe of Mr 5 and the pre- 
ſent. Mr Fraſer complained that the ſmoak of the lime-kiln might, 
when the wind blew from a certain quarter, be offenſive only, and ren- 


der his dwelling leſs agreeable. Here the defender's kiln does real da- 
mage to the purſuer 8 1 


* The Lords, in 9850 of the real damage fake to the trees and 
plants in the purſuer's garden, by the vicinity of the defender's 
* brick-kiln, found the defender was obliged to remove faid kiln, 
at a diſtance ſufficient to protect the garden from ſaid damage, 
and remit to the Lord Ordinary to proceed accordingly.” 


A. R. 


Act. Lockhart. Alt. Craſbie. Clerk, K:/patrick, 


No. LXxx. . July 30. 1768. 


ROBERT FOHNSTON, FAMES BEVERIDGE, 
and FOHN GIBB, 


Againſt 
The DUKE Y CONT TOA : 


Poſſe 72 bon of an uncultivated commonty by paſlurage and cafling feal and di. 
vot, upon a title of part and pertinent, 5 a right of common Pro- 


perty. 


HE. barony of Kerſe, including the muirs af Reddingrig and 
Whiteſiderigg, belonged antiently to the abbacy of Holyrood- 
houſe. Prior to 1552, ſeveral farms of this barony had been feued out 
by the abbacy, with part and pertinent. In that year, the remainder | 
were feued to the family of Hamilton, who having afterwards acquired 
the ſuperiority, again feued out ſome of them, n with 2250 and 


pertinent. | 
| Ro- 


Robert Johnſton, and others, held their rights 1 in this way, partly de- 


_ rived from the abbacy, partly from the family of Hamilton. In a pro- 
ceſs of diviſion of thofe muirs at their inſtance, it appeared, that the 


poſſeſſors of their lands had immemorially paſtured their cattle, and caſt 
feal and divot upon the muirs: And that the Duke, belides poſſeſſing 


in the ſame way by his tenants, had wrought coal in the commonty. 


The queſtion came to be, Whether the purſuers had a right of ſerv itude 
or common property? 

It was pleaded for the Duke, That ke is proprictor of theſe muirs, ex- 
cept in as far as his right is limited by thoſe of the purſuers. W. hat was 
conveyed to them as part and pertinent can only be known from their 
poſſeſſion ; and, as their poſſeſſion goes no farther than to paſturage, 
feal, and divot, their right of courſe reſolves into à ſervitude for theſe 
purpoſes. It is every where laid down in our law-books, that a fervi- 
tade of paſturage, ſeal, and divot may be acquired by preicription ; but, 


how can this be done but by poſſeſſion ſuch as that of the purſuers? 


It is a rule in ſuch caſes, © that, if one of the parties has exerciſed all 


the acts of property of which the ſubject is capable, while the poſſeſ- 


ſion of the other has been confined to particular and inferior acts, as 
to paſturage only, or to caſting feal and divot, the firſt is to be deem- 
ed ſole proprietor, and the other to have merely a right of ſervitude; 
Erſkine, B. 2. 1. 6. $ 6. By this rule, the Duke's having wrought the 
coal, ſeems deciſive in his favour. Indeed, in the caſe of common pro- 
perty, it ſeems impoſſible that any one can have a right to work coal; 

for, as all have a right, pro indiviſo, to each part of the common fub- 
ject, no one can exerciſe his property in ſuch a way as to conſume the 


ſubject. 
Anſwered for the purſuers : A right of ſervitude over the property of 


another is not to be preſumed. Where there is no limitation in the 
grant, the poſſeſſion of any particular ſubject, as part and pertinent gf 


another, muſt be attributed to a title of property, provided the poſſeſ- 
ſon has been ſuch as is conſiſtent with the idea of a right-of pro- 
perty. _ 

The meaning of the rule laid down by Mr. Erſkine is this : That, 
where one has had full poſſeſſion of the ſubject, and the poſſeſſion of 
another has been limited to particular acts which fall ſhort of the com- 
mon and ordinary ule of the ſubject, then the laſt is preſumed to have 
only a right of ſervitude ; and juſtly, becauſe ſuch poſſeſſion is in ſome 
meaſure inconſiſtent with the idea of property. But the ſubject in que- 
{tion being wild and uncultivated, and no part of it having ever-been 
ploughed by any perſon intereſted, the purſuers, while they paſtured 
their cattle and caſt feal and divot upon it, exerciſed all the common 
and ordinary acts of poſſeſſion incident to property of that kind. That 
being the caſe, they muſt be underſtood to have a right of property; 
and it cannot have the effect to. deprive them of this right, either that 
they themſelves have not exerciſed it in every poſſible way which they 
might have done, or that ſome extraordinary adls of poſſeſſion have been 5 


| exerciſed by others. 


It does not follow from this, that a ſervitude of paſturage, or of feal 


and divot, may not be acquired by preſcription upon. a clauſe'of part and 
* 


„ 


pertinent 3 ; for, wherever the acts of poſſeſſion have been ſo limited in 
their nature, as not to amount to the common and ordinary uſe of the 
ſubject, there the right will be conſtrued to be a ſervitude only. 
The Duke likewue contended, That, ſuppoſing the pay ſuers ſhould be 
f to have a right of Pro} perty vet that ought to be with ex- 
eption of the coal | this ground, that their rights being eſtabliſhed 
imat by poſſeſſion, they could not acquire a right to the coal, which 
they never poſſeſſed. 
Anſeo ered: Suppoſing the purſuers were here founding upon a pre— 
ſeriptive right, they would notwithſtanding have a right to the coal. 
Where one has acquired a preſcriptive right to the property of land, he, 
of courſe, acquires à right to the coal and at! minerals, though none of 
theſe may have been fought for during the currency of the preſcrip- 
tion. 
But the ourſuers do not found upon a preſcriptive right ; has rights 
flowed a vero domino. The poſſeſſion, which 1s proved to have been 
immemorial, and which, of courſe, preſumes retro to the date of the 
original grants, is only founded on, to ſhow what was conveyed by 
thoſe grants. This, it has been ſhown, was a right of property, which 
muſt alſo imply a right to the coal. It is of no conſequence that the 
tamily of Hamilton have wrought coal. Since the poſſeſſion of the pur- 
ſuers has been ſuch as both to prove and preſerve a right of property, 
it cannot alter the nature of their right, that another having intereſt in 
the commonty has exerciſed more acts of Poſleſſion than they. 


The Lords found, That Robert Johnſton, James Beveridge, and 
John Gibb, Ind their predeceſſors and authors, had immemorially 
« pollefled the ſaid muirs as part and pertinent of their lands; and 
therefore found, that they had a right of common property in 
« ſaid muirs, and were entitled to a ſhare in the diviſion, effeiring 
to the valued rent of their reſpective lands; and band, that, af- 
ter the diviſion, they ſhould, in all time coming, have the ſole 
and excluſive right of working coal within the limits of the ſhares 
© of the muir to be ſet off to them; and that the Duke ſhould 


© have no power of working coal, or other minerals therein.” 
A; Bo” 


Act. M. Juen. Alt. Sir A. Ferguſon. 


No. LXXXI. 
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No. LX. . Auguſt 5. 1768. 


Z AWSON, 74 RDINE, and Company, Merchants in Dumfries, 
Againſt : 
ADAM THOMSON Tackſman of the meal market there. 


A duty granted — what ſold in the market-place, not do be eluded by 
felling elſewhere. | 


HERE is an unprinted act of parliament dated Auguſt 12. 1662, of 

the following tenor: The eſtates of parliament having heard a 
ſupplication, preſented to them by the provoſt and baillies of Dumfries, 
for themſelves, and in name of the ſaid borough, ſhewing, That the 
inhabitants of the ſaid borough and ſheriffdom of Dumfries have been 
greatly damnified through the expences of the meal-market being un- 


(covered, to the great diſadvantage of buyer and ſeller, and ſpoiling of 


* the meal in wet and rainy weather; humbly therefore deſiring, that, 
towards the building and maintaining an fabric and cover on the ſaid 


meal-market, an impoſition might be laid on each boll of meal, ſold 


0 

0 

within the ſaid burgh, as the ſupplication bears; which, with an de- 
claration under the hand of thoſe who are members of Parliament, and 
* who have intereſt in the ſaid ſhire, conſenting, that four ſhillings 
* Scots be impoſed upon the load of meal, fold in the ſaid market, being 
taken into conſideration, the King's majeſty, with advice and conſent 
© of. his-eſtates of parliament, do hereby grant warrant and power to 
the provoſt, baillies, and council of the ſaid borough, to build and 
C 
0 
£ 
0 
0 
0 
o 
« 


cover a meal-market, in the moſt convenient place within the ſaid 


borough they ſhall think fit, but prejudice of any private man's inte- 
reſt in that place; and, for their better bigging and upholding the 


© ſame, gives warrant and power to the magiſtrates and council foreſaid, _ 
and their ſucceſſors, and ſuch as they ſhall appoint, to uplift and bobs. 


le& four ſhillings Scots of cuſtom, for ilk ſack and load of meal, 

brought to the ſaid market, to be ſold therein, in all time coming, as 

well from freemen inhabitants of the ſaid burgh, as from ſtrangers, 
importers thereof by ſea and land.” 

The purſuers having imported a conſiderable quantity of meal, and 
!old it in their ware-houſes, the defender purſued them before the magi- 
ſtrates, for payment of the duty, and obtained decree. 

The purſuers brought a reduction of that decree, and contended, That 


by the act of parliament, the duty could only be exacted for meal ſold 
in the market-place, and that this limitation deſerved the more regard, 


that it appeared to have been made on purpoſe, and in oppoſition to the 


requeſt of the magittrates, for a duty upon all meal fold within the 


borough. 

Anſwered, The magiſtrates have been in the conſtant and immemo- 
rial practice of obliging the inhabitants either to bring the meal to the 
market-place, or of making them pay the * if allowed to ſell the 
meal in their own ware-houſes, 
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ObjJerved from the bench : As the town was at the expence of rearing 
and maintaining the market-place, it were hard upon them, and indeed 
to circumvent the law, to allow ſelling elſe-where, without paying duty; 
a duty on what fhould be brought on the oats. could not be elud- 
ed, by fetching in a day before. 


* The Lords . the reaſons of reduction, and alloilfied. 


A. R. 
AR. M*Kenzie. Alt. Croſbie. Clerk, Kiqpatrict. 


No. LXXXII. December 1 3. 1768 
FAMES WRIGHT Tackſman of Milutoun-mill, 
Againſt 


THOMAS RANNIE Tenant in Huntlaw, and FAMES 
PRINGLE Tenant in — 


Thirlage of victual in general does not of comprehend ꝛo heat, where the mil 
is not properly conſtructed for grinding it. 


HE defenders, by their leaſes, were bound to grind all their grind- 

able corns at Milntoun-mill, and, for ſome time after the eom- 

mencement of their tacks, manufactured their wheat with their other 

grain at that mill; but ſome mills with marble mill-ftones for grinding 

wheat having been erected in the neighbourhood, and they having car- 

ried their wheat to theſe, the purſuer brought a proceſs againſt them for 
abſtraction. 

Pleaded for the defenders : The mill keine a common corn-mill, is 
not fit for grinding wheat, and therefore that ſpecies of grain cannot be 
underſtood to be comprehended under the aſtriction; ſo it was found, 
16th July 1708, Couſton contra tenants of Pitreavie. 

Anfewered i ſor the purſuer : Wheat was in uſe to be ſown in the de- 
fender's farms prior to their tacks, and yet they became bound to grind 
all their grindable corus at this mill. As the words comprehend wheat; 
{o the practice of the defenders in carrying their wheat to the mill for 
ſeveral years after their tack, ſhews their ſenſe that they were bound to 
grind it there. This being the caſe, it ought not to exempt them from 
the thirlage, that mills were afterwards erected of a better conſtruction 
for grinding wheat. Improvements may be made upon mills of every 
kind ; but that ought not to defeat contracts of thirlage entered into 
when fuch improvements were unknown. 

In the caſe of Pitreavie, though it appeared that wheat had been ſown 


in 


73. 0 


ham, with the mill thereof, and aſtricted multures, were feued by 


ly feued to MLellan of Barclay, and came into the perſon of the defen- 


1 * 


in the land about a century before, yet it had been diſcontinued for a 
conſiderable time previous to the commencement of the tacks, * | 


The Lords aſſoilzied the defenders.” 


A. R. 
Act. Arch. Cuclburn. Alt. Rob. Sinclair. Clerk, Giljon. 
No. LXXXIII. 55 | December 1 3. 1768. 
FOAN COLT ART Writer in Dumfries, 
Againſt 


FOSEPH FRASER of Litthe Cocklich. 


Eff of a clauſe cum molendis et multuris in the tenendas of -a charter 2 
from a ſubject. 


N 1554, the forty-nine merk two fhilling-land of Kirkpatrick-Dur- 


the abbacy of New-abbay,-or Sweetheart, to the Earl of Nithſdale. - 
The lands had been alienated by the family of Nithſdale at different 
periods. The lands of Drumconchra being part of them, had been ear- 


der in 1754. 7 | 

The purſuer having acquired right to the mill in 1763, brought a de- 
.clarator of aſtriction againſt the owners of the ſeveral lands compre- 
hended under the forty-nine merk two ſhilling-land of Kirkpatrick- 
Durham. | | 

Buy the defender was produced a charter from the Earl of Nithſdale 
1706, containing a novodamus. In the tenendas were the words, cum | 
domibus molendinis, et multuris, and the feu-duty was declared to be pro 4 
omni alio anere. There was likewiſe produced a charter of reſignation 
from the crown 1715, with the fenendas in the ſame terms. In the title- 
deeds of the other lands, the thirlage was expreſsly reſerved. 

It was proved, that the tenants of Drumconchra were in uſe to grind 
their corns àt this mill, and to pay inſucken multure; that in one inſtance 
they had aſſiſted to repair the dam-dike, in another to lead the mill- 
ſtone, and, in a third, to provide thatch to the mill. There were like- 
wiſe produced for the purſuer three decrees of Lord Nithſdale's multure- I 
court; one in 1713, in which the tenants of theſe lands were called, 
but judicially paſſed from by the leſſee of the mill; another in 1725, in 
which they were decrecd in a fine for contumacy ; and a third in 1726, 
from which it appeared, they had judicially acknowledged the abſtrac- 
tion, and engaged to ſatisſy the tackſman of the mill. All the particu- 
lars proved were within thirty-eight years preceeding 1754, when the 

| | | defender 


6148) 
defender acquired the lands. . For that time the defentler had forbid 


his tenants-to attend the mill. 

Pleaded for the defender : A charter from a 8 with mills | 
and multures in the tenendas, imports a diſcharge of thirlage. The 
© moſt ordinary way, ſays Lord Stair, © of taking off thirlage, is by 

granting a charter, containing mulls and multures in the fenendas; 
new edit. p. 305. F 24. That the thirlage was meant to be diſcharged 
in this caſe is the more preſumable, 1/7, Becauſe, the charter declares the 
feu-duty to be pro omni alio onere ; and, 2dly, Becauſe, in the charters of 
all the other lands within the thirl, the thirlage is expreſsly reſerved. 

As this ſervitude requires a title in writing, the thirlage having been 
diſcharged, coul1 not be of new created by the practice of going to the 
mill. Beſides, the practice of going to the mill is not proved for forty. 
years, and, on other accounts, deſerves little regard. There was little 
grain ſown in theſe farms till lately ; and they having been for more 
than thirty years in the hands of truſtees, who lived at a diſtance, the 
tenants might have been awed or deceived by the managers for the fa- 
mily of Nithſdale ; and it was during that period the — ſeems 
chiefly to have taken place. 

Neither ought any weight to be laid upon the decrees; for, 325 Lond | 

Nithſdale having alienated both property and ſuperiority of the lands, 
his bailie could have no juriſdiction over the poſſeſſors. 24ly, the own- 
ers of the lands were not called. 3aly, In one of the decrees, the tenants 
were paſſed from, which might have been on account of their not be- 
ing liable. 4hly, In another, it would appear they had paid no regard 
to the court, for they were decreed 1 in a fine for abſence ; which fine 
never was exacted. 

Anſwered for the purſuers: The words cum = molendinis et multuris, in 
the tenendas of a charter, do not neceſſarily import a diſcharge of thir- 
lage. It is the purpoſe of the diſpoſitive clauſe, to ſpecify the particu- 
lars meant to be conveyed. The clauſe of fenendas, is folely meant for 
pointing out the ſuperior, and the ſpecies of the holding. A number 
of ſupernumerary words are indeed, from cuſtom and anxiety, thrown. 
into this clauſe ; but theſe ought to operate no further than they are war- 
ranted by the diſpoſitive clauſe. It is an agreed point, that, in charters 
from the crown, the words cum molendinis et multuris in the ind, clauſe. 
have no effect whatever. In charters from ſubjects, they are regarded 
in the ſame light, if it apppear that the poſſeſſors of the thirled lands 
have been in the practice of attending the mill, after the date of the 
charter. So it is laid down by Lord Stair, p. 305. F 24. and fo it was 
found, July 19. 1758, M*Nab; and again Gabe 17. 1759, Yea- 
man. The words, pro omui alio onere, reſpect only burdens that may 
aſfect the lands, not ſuch as may affect the fruits ; Bankton, V. 1. Þk 
688. ; F 52. and 53. 

T bs proof, in this caſe, would be ſufficient even to conſtitute a thir- 
lage, eſpecially as the mill belonged to church- men. But as the queſ- 
tion here is not with regard to the conſtitution of a thirlage, it is unne- 
ceſſary to enter into a nice diſeuſion of the proof. The thirlage having 


been 


( 


been conflituted before, the proof is only to ſhow, whether it was meant 
by theſe words in the charter, to diſcharge the thirlage. Lord Stair 
ta vs, chat, in ſuch caſe, uſage of grinding the corns at the mill for ſeven 
ars only, immediately ſubſequent to the date of the charter, is ſufficient 
to thevr, that an immunity was not deſigned. Here the attendance on 
the mill is proved for near 40 years, and, taking it altogether, ſeems 
quite irreconcileable with the ſuppoſition, that it was the underſtanding 
either of the granter or grantee that the thirlage was diſcharged by this 
charter. = 

OSſerved from the bench : In the caſe of M*Nab, the court was e- 
qually divided, the preſident having been againſt the judgment. 


© The Lords aſſoilzied the defender.' 


Act. Armſtrong. Alt. Chas. Brown. Clerk, Kirkpatrict 


N. B. The purſuer having appealed, the houſe of Lords, January 
28. 1774. Ordered and adjudged, that the appeal be diſmiſſed, and 
that the interlocutors therein complained of be affirmed with L. 100 
* coſts.” 


No. LXXXIV. | January 17. 1769. 
ANCUS SINCLAIR, 
Againſt 


FA MES HAMILT ON, and others. 


Aalverſation of juftices of peace. Poinding by an officer of exciſe, in vir- 


tue of their decrect. 


A Neovs SINCLAIR change-keeper in Hunthill, on an information 

from the colleQor and ſuperviſor of exciſe at Glaſgow, was tried 

and fined for retailing foreign ſpirits without a licence, by Mr Hamilton 

and other juſtices of peace, for the ſhire of Lanerk; and his effects 

having been poinded, in virtue of their decreet, he brought an action of 

oppreſſion and damages againſt the juſtices, and againſt the officer of 
exciſe, and conſtable who diſtrained. 

Alledged for the purſuer: 1. The information againſt him was irre- 
cular and informal, as it comprehended a number of delinquences, un- 
connected with each other, and committed by different perſons. 2. He 
was not regularly cited. 3. The evidence was not taken down in writ- 
ing. 4. the action was preſcribed. | 

Anſwered for the juſtices : 1. The including a variety of offences and 
offenders in one information, is agreeable to practice, and the complaint 
was ſuch as is generally exhibited. 2. The purſuer was cited in the 

| T- O o f uſual 


— 


| 
| 
| 


. 


uſual manner. 3. Practice has authorited tlie not taking down a proof 
in writing, and fuch practice is founded on public utility. 4. The ac- 
tion was inſtituted within the term olf prefeription. 
Charged againſt the officer of exciſe and conſtable: 1. That their 
entering the purſuer's houſe, under authority of a writ of athlants, 
without information of prohibited goods, was irregular and illegal. 
2. That the diſtreis following on the decreet of the under was a ſpuil- 
Zie, as there was neither a warrant to diitrain, nor were tic formalities 
| of a poinding obſerved. Co 
: Anfwered: I. An officer who miſuſe a writ of aſſiſtants can only be 
punithed by the court of exchequer. 2. When an offender refuſes to 
B Pays the law allows a diſtreſs and ale of the offender's goods, by ack 
2. Charles II. referred to in acts 16. and 24. George II. 


* 


* The Lords ſuſtained the defence proponed for the juſtices, collec- 
© tor, and ſuperviſor, and afloilzed ; but ſuſtained action againſt 
© the oflicer of excite and conſtable, and allowed a proof, with re- 
© ſpect to the execution of the poinding. 


A 1 


ö * 
| Acdor Croſbie. Alt. So/, Dundas, Reporter Barjarg. Clerk, Gibbon. 
| - No, EXXXV. 8 Fanuary 24. 1709. 


R O B E R T BOY D Suſpenaer, 


| Againſt 


| ADAM and THOMAS LARS, Sc. Chargers. 


Furiſclictians of juſtices of peace in private property. Prorogation of their 
juriſdifion. 


— 40 A bY 


OBtrT Boyp was ſued before the juſtices of peace for the ſhire 
of Ayr, for payment of graſs-mail, and being found liable, tuſpen- 
ded their decreet. The queſtion before the court turned on theſe points: 
* 1-m9, How far the juſtices of peace had a proper juriſdiction to try this 
* caſe; and, 24, Suppoſing they had no proper juriſdiction, how far 
© their juriſdiction was, or could be prorogated by the parties, 
Pleaded for the ſuſpender: Juſtices of peace have no ordinary or ra- 
dical juriſdiction in civil matters. They are appointed for preſerving the 
peace, for preventing delinquencies, and for puniſhing thoſe who offend 
againſt the peace, but not for chaſtiling other delinquents. Their jurif- 
diction 18 entirely criminal, nor can it be extended, except as to cita- 
tion in ſervants fees, and other {mal matters ſpecially enacted by ſta- 
tute, 


„ 


tute, Having no proper juriſdiction in private property, the court of 
ſellion has checked every attempt to extend their bounds, and juſtices 
of peace have been found incompetent judges on the Pa titles; r 5th 
December 1710, Forſyth; in ſcandal, or verbal ir juries, 17th July 1711, 

Sharp; in payment oi a verbal legacy, x 3th February 1759, Barclay 3 ; 
in a debt by a written obligation, gth March 1763, Dewar. | 

There can be but little expediency in having trifling matters deter- 
mined by juſtices of peace, where there is a judge-or Lnary 1 with unex- 
cette juriſdicllion; but, whatever may be the caſe With regard to 
expediency, "the juriſckction of juſtices can only be eſtabliſhed by act of 
parliament. 

240, Juſtices of peace not having a proper juriſdickion, their juriſlic- 
tion cannot be prorogated. Prorogatio de cauſa iu caufe un is rejected by 
law and in practice; nor can a juriſdiction in particular articles, given 
by expreſs ſtatutes, be extended to caules different from thoſe expreſſed 
in theſe ſtatutes. That conſent alone cannot confer juriſdiction, was 
determined by 1 3th February 1759, Barclay. 

; Urged for the chargers : The expence of litigation before the judge- 
ordinary, renders it bighly expedient for juſtices of peace to Judge in 
ſmall debts; and the conſequences of aboliſhing their juridiction in ei- 
vil cauſes of ſmall value would be fatal. Though ſuch juriſdiction may 
not be conſtituted by expreſs ſtatutes, immemorial practice has given 
ſuch ſanQtion to the juriſdiction of juſtices of peace in trifling claims, 
that it may be conſidered as part of our conſuetudinary law. Where 
expediency has required it, juriſdiction has been eſtabliſhed by practice 
alone. The juriſdiction of the bailie-court in ſmall debts and ſmall 
cheats, is founded in practice not on ſtatute. 

240, The legiſlature has not declared the juriſdiction of juſtices of 
peace incapable of prorogation, and without ſuch declaration of the le- 
giſlature, the juriſdiction of any judge, though originally incompetent, 
may be prorogated by conſent of parties; Vet, Comment. de juriſatt. 
9 14. J. 1. Cod. de juriſd. omn. judic. The juriſdiction of Juſtices of 
peace in ſmall debts and little commercial queſtions, in proceſſes concern- 
ing baſtard children, horſe- dealers, &c. has, in innumerable inſtances, 
been ſuſtained. The juriſdiction of the juſtices, if it can be prorogated, 
was prorogated in this caſe. The ſuſpender, when cited, inſiſted in his 
defences, and, by repeated acts, W in the juriſdiction of the 


juſtices. 


=: | | 
* The Lords repelled the reaſons of ſuſpenſion, and found the letters 
* orderly proceeded.' 


. 


For the Suſpender, D. Dalyrmple, Reporter, L. Juſtice Clerk, 
For Chargers, 7a, Bowel. Clerk, Hume. 


No. LXXXVI. 
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No. LXXXVI. January 25. 1769. 


ROBERT STEVEN, c. Truſtee for the Creditors of ALE X- 


ANDER ARBUTANOT, 
Againſt 
OHR AI H and FAMES MITCHET. 
Validity of a poinding. © 
LEXANDER ARBUTHNOT merchant in Montroſe, poſſeſſed A 
timber-yard in the links of Montrole, incloſed on one fide by 
cloſe ſheds for workmen, and on the other three by a pailing of wood 


from ſix to eight fect high, with an opening of about two inches he- 
tween the rails or ſtakes. On the north-weſt ſide there were a gate and a 


| ſmall door, the uſual entries to this wood-yard, ſecured by locks; on 


the ſouth-welt ſide there was another large gate for the purpoſe of re- 
ceiving timber and carriages from the ſea-ſide, made of pailing like the 
relt of the incloſure, without lock or bands, but ſecured on the infide, 
by three trees, of 12 to 14 feęt long, the greater ends of which were 


fixed or reſted againſt the ground, and the ſmaller ends againſt the back, 


or upper croſs-bar of the gate. 
Charles Thomſon, a meſſenger employed by Craich and ſome others, 
finding the gate and door on the north weſt fide locked and ſecured, 


without application for letters of open doors, poinded and carried oft the 


wood in the yard, by removing, on the 15 the trees that ſupported 
the ſouth-weſt gate. 

In their action for reduction of the execution of the poinding, it was 
pleaded for the purſuers, That, in every ſtep of diligence, there is a ſpe- 
cial warrant, pointing out what the party may do upon it, and that he 


muſt be reſtricted by the authority of his warrant. 'The diligence of the 


defenders entitled them to poind the effects of their debtor, provided 
they could come at them in a regular manner, but did not authoriſe 
them, without letters of open doors, to break into his houſe or inclo- 
ſures, to lay hold of thoſe effects. In no cafe whatever can a door, 
locked or ſecured in ſuch a way as to exclude indifferent perſons from 
acceſs without violence, be opened by a meſſenger, in virtue of a horn- 


ing or ſimple warrant to poind. Letters of open doors, which mention 


a dwelling houſe and lock-faſt doors, and not ſolely intended to prevent 
a forcible « entry into the ling houſes of debtors, as being a fort of 
lanQuary ; if the goods are 40i/h17 clefe doors, there is no diſtinction 
whether the goods are in a dwelling, or in a ſtable, a park, or any 
other incloſure, providing they are ſo ſecured, that the meſſenger can- 
not get at them, without forcing open a door. The uſual ſtile in cap- 


tions, cited and lock-fajl laces, applies not only to thoſe that are locked, 


but to thoſe that are ſteiked, or thut in ſuch a manner, as that the ineſ- 
ſenger cannot enter by the common door. The plain ſenſe of the law 
is this, that a meſſenger having a warrant to poind, mult not enter 

clandeſtinely 
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dandeſlinely or violently; he muſt not get in at the window, or climb 
over the wall, but muſt enter fairly and directly as other people do; and, 
if an outer door is ſecured, ſo as not to be opened without e he 
cannot legally force his way, whether ſuch door or gate is ſecured by a 
lock, by a bar, or by trees, as in the n caſe, placed againſt it in the 
inſide, by way of barricade. | 

Anſwered for the defenders : That, thank h the origin of letters of 
open doors, or the particular circumſtances in which theſe are requiſite, 
are not clearly ſet forth in the law-books, it is a general principle of 
law, that a creditor may poind his debtor's effects, wherever he can 
find them. The diſtinction between perſonal and real diligence, is to 
be found in the letters themſelves. * The will of a caption, as obſerved 
« by Lord Bankton, B. 4. T. 41. § 8. is to break open doors, and to 
make the king's keys; but, in poindings, the meſſenger cannot forcibly 
enter, without letters for making patent doors; but, if he get entrance, 
he may break open cheſts, cabinets, or chambers, in order to diſtrin- 
© zie the goods therein.“ This reſtriction in executing real diligence, 
gives a ſort of protection or privilege of ſanctuary to the domicile of 
the party; but the command in letters of open doors, that, if needs 
be, ye 1 make ſtieket and lock-taſt houſes, yates, and doors, open and 

patent, would ſeem to import, that it was the party's dwelling houſe, 
for the ſecurity of which this protection was intended; ſo that the meſ. 
ſenger, if he found them locked, ſhould not be at liberty, by his own 
authority to break open the ſame, but to borrow the king's keys, by 
letters for making open doors. 

But, whatever might be the caſe, with regard to houſes, otherwiſe fen- 
ced and ſecured, than by locked doors, it is impotlible to conſider a 
timber-yardy fenced and incloſed as Mr Arbuthnot's was, to be of ſuch 
a nature, as that letters of open doors ſhould be neceſſary to authoriſe 
the entry of a meſſenger, in order to execute the diligence of the law. 

The facility with which the meſſenger got entry, ſhows, that the gate 
was not ſo ſecured as to require letters for open doors, fiance it would 
have been no ways faulty to have opened the latchet or ſneck of a dwel- 
ling houſe, without the aid of the king's letters. 

Memorials having been ordered, with regard to the practice in poind- 
ings in ſimilar caſes, the following inſtances were produced by the pur- 


| ſuers; that at a poinding of cattle at a park of Brucehill in 1765, the 


meſſenger obtained letters of open doors, not being able to get acceſs 
by reaſon of ſteiked and lock faſt doors; that a meſlenger in poinding 
corn 1n a barn-yard, about 34 years ago, entered to the yard by {tile 
or ſteps, the gate of the yard being padlocked ; that he took out rips or 
ſamples of corn; but, before the corns themſelves were taken away, let- 
ters of open doors were obtained; that it appeared from the ſignet-re- 
cords, that ſeven letters of open doors bad been iſſued from Auguſt 


1765, to June 1766, relative to opening ſhops, cellars, office-houles, 


a lime or coach houle, and cheſts or caſements. 
The defenders, though they acknowledged they had not diſcovered 
anv caſe preciſely ſimilar, averred, that the moſt reputable meſſengers 
1 | had 
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had agreed that they would not have heſitated to execute this poind. 
ing, in the way and manner it was done, without letters of open doors ; 
that it is their practice, in executions of poinding, to enter into any 
lace to which they have acceſs without violence, or breaking open 
ſteiked or lock-faſt doors; and that, though the door by which they 
mean to enter be ſhut, but not locked, if the impediment which keeps 
it cloſe can be removed, without breaking or demoliſhing the door, ſuch 
impediment 1s not conſidered as requiring letters of open doors. 


The Lords ſuſtained the defence againſt this action, and aſlvilzied 
the defenders ; and, upon a reclaiming petition, adhered.' 


P. C 
| AR. Rae. Alt. Lockhart, Clerk, Ro/s. 
No. LXXXVII. | - January 25. 1769. 
an WILSON Aſſignee aa STEEL, 
- Againſt 


ALEXANDER Earl of HOME: 


An ann Jubſifts as a ſecurity for expences, only to the amount of 
the penalties for which it is led; and, if led jointly for | behoof of 
the executor and the heir, the penalties fall to 5g . r 


them. 


N the year 1638, James Earl of Home as principal, and others as 
cautioners, granted two bonds to Lawrence Henderſon, one for 
3000 merks, with L. 300 of penalty, payable to Henderſon ; and, fail- 
ing him by deceaſe, to Barbara and Janet Henderſons, his daughters; J 
the other for 4000 merks, with L. 400 of penalty, payable to Hender- 


ſon; and failing him by deceaſe, to his daughters Agnes and Janet, e- 


qually, their heirs, executors, or aſſignees. 
Henderſon, in 1659 and 1660, by ſeparate conveyances, aſſigned 
theſe bonds to other two daughters, liobel and Margeret equally, their 


heirs and donators. 
In 1663, the Earl, as principal, and certain cautioners, granted ede 


of corroboration of theſe two debts, with intereſts due on them, to the 


ſaid Iſobel and Margaret endete their heirs, executors, or aſſig- 


nees; one for 3630 merks, and 400 merks of penalty, and another for 


4840 merks, and L. 500 Scots of penalty, with "een from the next 


term. 
Margaret Henderſon, who had right to one half of theſe debts, mar- 


ried Henry Alcorn, but without conveying to him her "ge; ; and of 
| this 
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this marriage there was a ſon, Richard Alcorn, heir t to his mother, in her 
ſhare of theſe debts. 


Richard Alcorn, in 1723, confirmed himſelf executor to his mother, | 
then dead, in 1500 merks, as her half of the original bond of 3000 


merks, with intereſt due thereon ; but did not confirm her half of the 
other original bond ; nor was he confirmed executor to his father in the 
annualrents of theſe ſums which belonged to him jure mariti. 

Having erroneouſly ſet forth in his ſummons, That he was only 
* lawful ſon and heir ſerved and retoured to the deceaſed Henry Alcorn 
© his father, and that he was alſo executor decerned and confirmed to the 
« deceaſed Margaret Henderſon his mother.” Richard Alcorn, in 1728, 
brought a procels on the paſlive titles againſt William late Earl of Home, 
brother to Earl Alexander, for 1500 merks, as Margaret Henderſon's 
half of 3000 merks contained in the firſt original bond, with intereit 
from Martinmas 1638, being the original term of payment, and L. 100 
Scots inſtead of 150, as the half of the penalty in that bond; and, 


270, for 2420 merks as her half of the principal ſum of 4040 merks 


contained in the bond of corroboration of the other original bond of 


40500 merks, with intereſt from Whitſunday 1662, and L. 250 as half 


of the penalty in the bond of corroboration. The Earl having renoun- 
ced to be heir, decreet e cauſa paſſed for the whole ſums libel- 
led. 
Upon this decreet, Richard Alcorn, in 1730, obtained an adjudica- 
tion of the whole eſtate of Home, for payment of the ſums decerned 
for in the decreet of conſtitution, then accumulated to L. 13980: 5 
Scots, but with this variation from the conſtitution, that the half of the 
penalty in the bond for 4840 merks, is only 250 merks inſtead of 
L. 250. 

On the death of Richard Alcorn, James Alcorn his ſon was ſerved 
heir to him ; and, in 1747, Janet Steel, as creditor to Richard Alcorn, 
adjudged the above rights from James Alcorn as charged to enter heir 
to his father and brought a proceſs of maills and duties. 

The court, by interlocutors in 1705, found, * That the principal 
ſums, as contained in the original bonds of 3000 and 4000 merks 
Scots, being heritable, as the law ſtood at the time when they were 

granted, were not rendered moveable, neither by the aſſignations, nor 

by the bonds of corroboration granted in the 1663; and conſequently 
that Richard Alcorn's confirmation, as executor to Margaret Hen- 
derſon, did not carry, or veſt in him, any right to her ſhare of the 
principal ſums contained in the original bonds ;' but found, © That the 
confirmation of Richard Alcorn, as executor to his mothes. did carry 
her ſhare of the principal ſums contained in the bonds of corrobora- 
tion 1663, in ſo far as the ſame were made up of bygone annualrents, 
and alſo the whole annualrents which had fallen due upon the bonds of 
corroboration from the death of Henry Alcorn his father ; and there- 
fore, in ſo far ſuſtained the decreets of conſtitution and adjudication 
at Richard Alcorn's inſtance.“ Found, that Janet Steel, in virtue of 
her adjudication led againſt James Alcorn, has a ſufhcient title to car- 
ry on this proceſs. And, upon adviſing a reclaiming petition, with 


anſwers, ſuſtained the decreets of cognition and adjudication at Ri- 


* chard 
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* chard Alcorn's inſtance, as a ſecurity for the ſaid part of the principal 
* ſums, and haill annualrents due at, and preceding, the death of Mar- 
* garet Henderſon, and e neceſſary expences as accumulated at the date 
© of the ſaid adjudication ; and remit to the Lord ordinary to procee-l 
* accordingly. 

William Wilſon, as having right from Janet Steel, and from the heir 
of Margaret Henderſon, and the executor of Henry Alcorn her huſ- 
band, proceeded to ſupply the defects of the former diligence, and, in 
1766, obtained and extracted a decreet for payment of the half of the 
two original bonds, principal and intereſt, ſo far as had been found to 
belong to the heir; and particularly, for the one half of both -the pe- 
nalties of L. 300 and L. 400 Scots, contained in the ſaid two original 
bonds. He alſo, as in right of Henry Alcorn's executors, obtained 
decreet for the intereſt of the two bonds which fell under Henry Al- 
corn's jus mariti, And, as aſſignee to Janet Steel, he, in 1767, waken- 
ed, and inſiſted in her proceſs of maills and duties before the Lord Or- 
dinary 

The article principally diſputed by the parties, was the extent of the 
expences, for which the adjudication fell to be ſuſtained as a ſecurity. 
The Lord Ordinary, by interlocutor 24th December 1767, found 
© That the adjudication being allowed to ſubſiſt as a ſecurity for the ex- 
© pences, does not render the adjudication broader than it was before, 
and thereby ſecure expences which were not adjudged for, but ſingly 
© entitles the purſuer to hold the adjudication as a ſecurity for the ex- 
* pences therein adjudged for, in as far as he ſhall ſhow, that the neceſ- 
* ſary expences amounted to that ſum.” And it appearing that the ad- 
judication had been led for 400 merks of penalties, and that the expen- 
ces exceeded that ſum, his Lordſhip ſuſtained the * as a ſe- 
curity for expences to that amount. 

In a reclaiming bill, it was pleaded for the defender, That as the 
adjudication had been only ſuſtained for the ſums to which the execu- 
tors of Margaret Henderſon had right, it could not be intended that the 
purſuer ſhould have the benefit of the penalties, ſo far as the ſame be- 
longed to the heir, and not to the executor, or beyond what his author 
or executor could have adjudged for. The adjudication was led jointly 
for the behoof of the executor and the heir, upon debts in cumulo, and, 
in ſeparating their ſhares of- the debts, the penalties adjudged for fall 
likewiſe to be divided between them. As the interlocutors only ſuſtain 
the adjudication, ſo far as the executor's ſhare of the debt extended, he 
can only have ſecurity for his expences, to the extent of the penalties 
to which he had right. The heir of the creditor is found entitled to 
the principal ſums of both the original bonds ; the penalties, therefore, 
in theſe bonds, as acceſories, muſt likewiſe belong to him. The exe- 
cutor's right then can only extend to the penalties in the bonds of 
corroboration, in ſo far as they exceed the penalties in the original 
bonds. | 

20, Suppoſing the executor can take the benefit of the whole penal- 
ties adjudged for, the defender cannot likewiſe be liable to the heir of 
Richard Alcorn, in the very ſame penalties, for which the purſuer, as 


in his right, has taken decreet ; but, if the penalties are not to ſuffer a 
g 
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proportional diviſion, the purſuer, who ſtands in right both of the heir 
and the executor, does, as in right of the executor, get his adjudication 


ſuſtained to the amount of the whole penalties adjudged for; and, 
at the ſame time, as in right-of the heir, again levies theſe identical pe- 


nalties. 31, The purſuer has no title to the benefit of the accumula- 
tion in one of the bonds of corroboration, upon which the adjudication 
did not proceed. The adjudication is only for the contents of the firſt 
bond of corroboration of the 4000 merks bond, and for the contents of 
the original 300 merks bond, without adjudging upon, or for the cor- 
roboration of the laſt bond. 
Anſawered for the purſuer: The queſtion is not entire, for, being fix- 
ed by a judgment long ago become final, it cannot now be brought 
under review. But, in any event, it is clear from the interlocutors, 
that, in ſo far as penalties and liquidate expences were adjudged for, the 
adjudication mult be ſuſtained as a ſecurity for the neceſſary expences 
that had been laid out, in ſeeing for, and {ſecuring the debts as accumu- 
lated at the date of the adjudication. Penalties are /ummo jure due in 
default of payment, as ariſing ex hats of the parties, though nothing 
ſhould be expended by the creditor ; much more when the expences ex- 
ceed the penalties, do the full penalties become due in equity. When 
a penalty is ſtipulated in any obligation in default of implement, the im- 


plementing in part will not liberate the debtor from the penalty, or any 
part of it; if in any particular the obligation is unimplemented, rio 


jure, the whole penalty is forfeited; nor does it make any difference 


whether the creditor was purſuing for implement of the whole obliga- 


tion, or only for implement in part. Had the heir of Margaret Hen- 
derſon had an intereſt in the adjudication, the penalties to be adjudged 
for would have fallen to be divided in proportion to the reſpective in- 
tereſts of the parties, as each would have borne a proportional part of 
the expence laid out; but the adjudication has not been ſuſtained, guoad 
the intereſt of Richard Alcorn as heir, but only in ſo far as he had an 
intereſt as executor to his mother. And, as the whole expence of di- 
ligence fell on him, it is but equitable that the whole liquidate expences 
adjudged for ſhould be applied towards his indemnification, 


240, Whether the penalties can again be levied by thoſe in the right 
of-the heir, is not neceſſary to inquire into; but there is nothing ab- 
ſurd in ſuppoſing, that one ſhould be ſubjected in penalties ten times o- 


ver. There 1s no law that makes penalties only once exigible; the rule 
of law is, that, as often as a contract is infringed, the penalty is for- 
feited ; and the party who, in procuring performance of articles, is o- 
bliged to lay out a ſum equivalent to the liquidate penalty, muſt be en- 


titled, upon want breach of the contract, to demand payment of the 


liquidate penalty as the indemnification of his expences. 

3tio, Richard Alcorn confirmed the 300 merks bond, and the con- 
ſirmation mentions the corroboration thereof; the bond of corrobora- 
tion, therefore, though not explicitly, 1s yet virtually adjudged for, as it 
aries totally from the contents of the original bond; and, if the original 
bond is adjudged for, the intereſt of the creditor in the w hole debt mult 
hereby be effectually ſecured. 


The Lords remitted to the Lord Sl with power to call and 


„Hear parties. 
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In conſequence of this remit, tHe Lord Ordinary found „the purſu- 
ers adjudication in queſtion ſubſiſts only as a ſecurity for his ex- 

© pences, ſo far as he has right to the penalties ; and further finds, 

* That it ſubſiſts as a ſecurity only for Richard Alcorn's ſhare of 

* the ſums contained it the bond of corroboration of the bond for 
four thouſand merks, and of the ſums due by the original bond 


© of three thouſand merks. 


For E. of Home, Rae. For Wilſon, M Queen. Clerk, Home. 


No. LXXXVIIIL. Fanuary 25. 1769. 
PETER LESLIE-CRANT of Balhubain, Purſue, 
Againſt | 
FAMES CORDON of Cobardie, and others, Defenders. 


Import of a clauſe in a taileie, Preſcription. 
N the year 1679, Patrick Leſlie of Balquhain, afterwards Count Leſ- 


lie, in his marriage- contract with Mary Irvine, his ſecond wife, pro- 
vided to the heir-male of that marriage, with the burden of his life- 
rent, lands to the extent of 3000 merks yearly. This contract declares, 
that, if Patrick Leſlie ſhall ſecure the ſaid heir-male in lands, which he 
may afterwards conquelt, to the foreſaid amount, he ſhall be holden to 
accept of lands ſo to be conqueſted and acquired, and to renounce any 
claim to the lands now provided. In the year 1692, Count Leſlie, ſettled 
the lands of Balquhain upon himſelf, in liferent, and George Leſlie his 
eldeſt ſon of the ſecond marriage, and the heirs-male of his body, in 
fee ; which failing, upon ſeveral ſubſtitutes, under ſtrict, prohibitive, ir- 
ritant, and reſolutive clauſes, but with full power to bim to alter the deſ- 
tination, or burden the lands. | 
This tailzie contains the following clauſe : And further, in caſe I 
{hall happen to conqueſt, acquire, or ſucceed unto any lands, herita- 
ges, &c. which I ſhall not otherwiſe diſpoſe upon in my lifetime, in 
that caſe I, by thir preſents, ſell and diſpone the ſaid lands, &c. fo to 
be conqueſt or acquired by me, or whereunto I ſhall happen to ſuc- 
cced, and not diſpone thereupon in my lifetime, to and in favours of 
the ſaid George Leſlie, eldeſt lawful fon of my ſecond marriage, and 
the heirs-male of his body; which failing, &c. This tailzie was 
duly recorded, a charter was expede, and * followed. 

In the year 1699, Count Leſlie having purchaſed the lands of Inch, 

took the diſpoſition thereof to himſelf in liferent, and to George Leſ- 
le his lawful ſon of the ſecond marriage, and 155 heirs-male; which 


failing, to leveral ſubſtitutes, with reſerved powers to burden, ſell, or 
diſpone 
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diſpone. Upon this diſpoſition, a charter was expede, and infeftment 
followed. 

In the year 1700, Count Leſlie, in virtue of his reſerved powers, ex- 
ecuted another tailzie, in ſome reſpects different from the former, with 
procuratory for reſigning not only the lands expreſſed in his former 
inn * but alſo all and ſundry whatever lands, baronies, &c. which I 

* have already acquired, or may hereafter happen to conqueſt or acquire, 
to me the ſaid Patrick Count Leſlie in liferent, and to the ſaid George 
© Leflie my eldeſt lawful ſon by Mary Irvine, and the heirs-male of his 

body; which failing, &c. By this dead, the heirs of tailzie are bound 
to adhere to, and fulfil the conditions, . and limitations, &c. 
ſpecified and contained in the former bond of tailzie, except in fo far 
as altered by that ſecond deed.* | | | 
In the year 1706, Count Leſlie in the marriage articles of his ſon 
George Leſlie with Margaret 'Elphinſton, renounces, in favour of his 
{on, and promiſed ſpouſe, the liferent-right of the lands of Balquhain, 
and ſicklike, all and haill the lands of the kirk-town and barony 
of Inch, with the pertinents, &c. free of all ſums due by the ſaid Pa- 
_< men Count Leſlie, which can any way affect the ſame ; likeas, the ſaid 
* Patrick Count Leſlie, hereby renounces all power and faculty to bur- 
den the ſaid lands with any ſums of money in all time hereafter. 

On the death of Patrick Count Leſſie, George Leſlie poſſeſſed the e- 
ſtate of Balquhain, in virtue of the titles expede upon the deeds of en- 
tail; but he poſſeſſed the lands of Inch on the charter of 'infeftment ex- 
pede in 1699. George Leſlie left two ſons, James and Erneſt. James, 
the eldeſt, poſſeſſed the lands of Inch upon his apparency, without ma- 
king up titles. 

Upon the death of James, Erneſt, in 1739, procured himſelf ſer- 
ved and retoured heir in ſpecial in the lands of Inch, to George Leſſie, 
his father, and was thereafter infeft in virtue of a precept from the 


Chance 
| Erneſt likewiſe made up titles to the eſtate of Balquhain in terms of 


the deed of entail. 

In 1735, Erneſt Leſlie executed a ſettlement in favours of himſelf and 
his heirs, the eldeſt heir-female ſucceeding without diviſion; which fail- 
ing, to James Gordon of Cobairdy, the eldeſt heir-female ſucceeding 
without diviſion ; which failing, to certain other heirs. 

Erneſt Leſlie died in 1740, without iſſue; and James Gordon of Co- 
bairdy being ſerved heir of proviſion to him, in virtue of the ſettle- 
ment 1735, expede a charter, and was infeft, in 1740, and continued in 
poſſeſſion of the lands from that time. In bar of the action to have the 
above mentioned deed 1735 ſet afide, as contrary to the reſtrictions to 
which Erneſt Leſlie was ſubje, it was pleaded for the defender, That 
the lands of Inch were never ſubject to the tailzie of the eſtate of Bal- 
quhain; the lands are conveyed to Count Patrick in liferent, and ts 
George his ſon, and his heir-male, in fee; which failing, to Patrick, 
Count Leſlie, his other heirs of tailzie, ſpecified in deeds of tailzie already 
made, or to be made; and are therefore veſted in George, as unlimited 
_ proprietor, and ſubject to his free diſpoſal. 


They are not affected by the tailzie 1692; for a tailzie of lands to be 
N acquired 


1860 


acquired is not a valid and effectual tailzie, ſince the requiſites of ſta- 
tute 168 5 cannot be complied with, as to lands which the tailzier might 
afterwards acquire. Though ſuch tailzies were valid, the lands of Inch 
cannot be affected by the irritant and reſolutive clauſes in the tailzie 
1692, nor by the limitations in the ſettlement 1700, which only extend 
to the lands in the tailzie 1692 ; nor will reſtraints upon property, even 
in a queſtion with heirs, be carried further than the tailzier has thought 
proper to expreſs ; June 17. 1747, Campbell, caſe of Carlowrie, 1749. 
By the tailzie 1692, ſuch lands alone are tailzied as Count Leflie 


| ſhouid happen to conqueſt, acquire, or ſucceed to, and which I ſhall 


© not otherwiſe diſpoſe upon in my lifetime ;* but the lands of Inch are 
taken directly to George, as a fee-{imple, and the powers reſerved by his 
father are diſcharged in George Leſlie's contract of marriage in 1706, 
without mention of, or reference to, the tailzies 1692 or 1700 ; they 
therefore cannot fall under the clauſe of the tailzie 1692. 

ad, Suppoling the lands of Inch had been ſubject to the ſame fet- 
ters and limitations with the eſtate of Balquhain, they are free from 
ſuch fetters, and ſecure by preſcription. In 1699, the lands of Inch 
were conveyed to Patrick Count Leſlie in liferent, and his ſon George 
in fee, without conditions or limitations. Upon this diſpoſition a charter 
was expede, and infeftment followed the ſame year; and upon that title 
the lands have been poſſeſſed from that period downwards, by which 


the claim competent to the ſeveral heirs of entail is cut off by the nega- 


tive preſcription, and the unlimited fee of the eſtate eſtabliſhed by the 
poſitive; A. 1617, c. 12.; July 19. 1739, Macdowal of Macherſton, 
caſe of Kinaldy ; February 3. 1753, Douglaſs contra Lady Kirkneſs. 
Though Erneſt Leſlie made up his titles to Balquhain by a ſpecial 
ſervice and infeftment, as heir under the tailzie 1700, it is no interrup- 
tion of the right under which he poſſeſſed the lands of Inch, as he made 
up a ſeparate title to theſe lands by a ſeparate ſervice and infeftment; as 
heir under the infeftment 1699, his poſſeſſion upon which entitled him 
to compleat the preſcription that was begun in the perſon of his father. 
As Count Leſlie did in his ſon's marriage- contract 1706, diſcharge 
and renounce his reſerved powers over the lands of Inch, from that time 
the right of George became indefeaſible, and the preſcription running 
from that period, was completed before interruption, by the action of 


Anthony Count Leſlie. 


Anſwered for the purſuer: The marriage- contract 1679 did not de- 
prive Count Leſlie of the power of laying his heir under the obligations 
contained in the after tailzies. When he acquired the lands of Inch in 


1699, he did not take the right of theſe lands to his fon George in fee, 


in implement of his obligations to him contained in the marriage- con- 
tract; but, /o an obligation lay upon him in favour of George his ſon, 
that obligation was extinguiſhed by George his taking and poſſeſſing 
the eſtate of Balquhain, in virtue of his father's ſettlements. 

When Count Leſlie, in 1699, purchaſed the lands of Inch, though 
the right was taken to his ſon in fee, and only in liferent to himſelf, yet 
that acquiſition muſt be conſidered as made by himſelf, and, therefore, 
as falling under the clauſe of the tailzie 1692 concerning lands to 


be conquelt © or acquired by him ; and under the clauſe of the tailzic 
1700 
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1700, concerning lands that had then been conqueſt, or might there- 
alter be conqueſt by him. In conſequence of which, the ſeveral heirs 
ſucceeding to George are ſubject to the limitations con in the tail- 
ꝛies. 
The lands of Inch being ſubject to the limitations in the 3 of 
Balquhain, there is nothing in the marriage: articles between George 
Leſlie and Margaret Elphinſton, that can import a diſcharge of the obli- 
ations by former deeds. 

2. Neither the poſitive nor negative . can avail the defen- 
4 The abſolute property of the lands of Inch having been eſtabliſh- 
ed in the perſon of Count Leſlie, or George his ſon, their heirs cannot 
acquire ſuch property by preſcription, ſince, independent of, and antece- 
dent to, any preſcription, the ſame was fully in them. 

The right claimed by the purſuer is not a right of property, but the 
performance of an obligation, which Erneſt Leſlie, being tubjected to by 
the tailzies of the eſtate of Balquhain, could not by a gratuitous deed 
diſappoint. 

Could an immunity from ſuch obligation be acquired by the poſitive 
preſcription, the poſſeſſion of the eſtate of Balquhain by George, upon 
the tailzies 1692 and 1700, and by Erneſt upon that of 1700, was an 
acknowledgement of the obligation upon the heirs, with regard to the 


lands of Inch, in virtue of that right by which they enjoyed the eſtate 


of Balquhain. 
Preſcription ad; not run till after the death of Count Leſlie in 1709, 


who, by his right in 1699 to the lands of Inch, had full power over 
thoſe lands; and 1t was interrupted in 1740 by the proceſs of Anthony 


Count Leſlie. 
The negative preſcription has not run, as no action could ariſe before 


the deed executed by Erneſt Leſlie, at leaſt before the death of Patrick 
Count Leſlie, who was not ſubject to the tailzie ; and the poſſeſſion of 
the eſtate of Balquhain by the heirs in virtue of the tailzies, is an effee- 


tual inrerruption of ſuch preſcription. 


© The Lords ſuſtained the defence, and aſſoilzied.“ 


P. C. 


Act. D. Graeme. Alt. A-Queen Reporter Auchinleck, Clerk, Pringle. 
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No. LXXXIX. | e 28. 176g. 
ARCHIBALD DUFF of Drummuir. 


Againſt 
Mr ALEXANDER CHALMERS Miniſter of Cairney. 


Whether preſbyteries may defign moſs for the uſe of a miniſter ? 


HE miniſters of the pariſh of Cairney had, from time immemorial, 
| enjoyed a ſervitude of caſting Pants in certain moſſes, the proper- 
ty of the Duke of Gordon. 

But, in 1767, the preſbytery, upon a petition from Mr Chalmers the 
incumbent, ſetting forth that thoſe moſſes were exhauſted, deſigned part 
of a moſs belonging to Mr Duff of Drummuir, for che ule of the pe- 
titioner and his ſucceſſors, in all time coming. 

This decree being brought under challenge by Mr Duff, it was plead- 
ed for the miniſter, That the 165th act of parliament 1593, which di- 
rects the extent of glebes, provides, That the ſaid glebes be deſigned 
© with freedom of foggage, paſtourage, fewall, faill, diffat, loning, free 
iſchue and entry, and all uthers pr:viledges and richtes, according to 
© uſe and wont of auld.” And the act 1663, c. 21. enacts, © That every 
* miniſter have fewel, foggage, fcal and divots, according to tte act of 

© parliament made in ano 1593. 

Theſe ſtatutes are expreſs. The firſt ordains, that glebes be defigned 
with freedom of fuel, &c. and the other, that every minitter have that 
right. The power of deſignation is conferred upon preſbyteries, in 
words as clear as thoſe under Which they are in the uninterrupted uſe 
of deiigning manſes and glebes. Nor can that delignation be limited 
to thoſe pariſhes where the miniſter had already acquired a right of ſer- 
vitude by preſcription ; for, why make a Jaw to veſt in miniſters what 
they already enjoyed ? or, why oblige preſbyteries to decree privileges 
already acquired? But, in whatever way the general point may be de- 
termined, the preſent decree of the preſbytery mult be good, ſince it 13 
confeſſed, that the miniſters of the pariſh of Cairney have been 1 in the 
immenbrial poſſeſſion of a ſervitude of ſuel. 

Anſwered for Mr Duff: The powers now aſſerted to belong to preſ- 
byterics cannot be ſupported upon the ſtatute 1 593- That ſtatute plain- 
ly refers to thoſe parithes where any, or all of the privileges therein 
mentioned had been acquired 'by preſcription ; for if, independent of 
uſe and wont of auld, that is, of immemorial poſteſſion, every miniſter 
could have demanded a deſignation of fuel, he muſt, upon the ſame 
principles, have been equally entitled to inliſt for a defignation of pa- 


ſtourage; hut that this was not the caſe, is obvious from the ſubſequent 
ſtatute 


( 163) 


ſtatute in 1663, paſſed many years after, and empowering preſpyteries 
to deſign graſs glebes, or paſturage for a horſe and two cows. 

Upon the conſtruction of the ſtatute 1593, contended for by the mi- 
niſter, this laſt proviſion would have been ſuperfluous ; and indeed, the 
ſame plea has been already over-ruled by the court in the caſe of the 
miniſter of St Martins, anno 1703. 


The Lords found, that the prefbytery were incompetent judges, and 
that their decree is unditus null and void.“ 


G. F. 


For the Miniſter M Aucen, Alt. Lockhart, Clerk, Rofs. 


No. XC. | February 28. 1769. 
HERITORS of the pariſo of Elgin, 
Againſt 


WILLIAM T RO OP. 


Miniſter of a royal borough with a. lend pariſh not 1 entitled to defigna- 
lion a mane upon the Aalule 1663. 


HE pariſh of Elgin, beſide the royal borough of that name, con- 

tains a large diſtrid to /andzvard. The cure is ſerved by two mi- 

niſters, neither of whom, at leaſt ſince the revolution, have enjoyed ei- 
ther a manſe or a legal glebe. 

In 1764, the preſbytery, after ſummoning the heritors, ordered eſti- 
mates of the expence of a manſe, and contraQed for the execution with 
William Troop maſon in Elgin, to whom they ordained the money to 
be paid by the heritors, according to the proportions at which, by the 
decree of deſignation, they had ailefled their reſpective lands. 

A charge given upon this ſentence being ſuſpended, it was pleaded 
for the heritors, that miniſters of royal boroughs have no title to inliſt 
jor deſignation of a manſe upon the ſtatute 1663. 

In fupport of this propoſition, it was obſerved, That, in the moſt 
antient periods of our church, the building and repairing of the manſe 
were burdens incumbent upon the churchmen themielves. This ap- 


pears from the 13th canon of a provincial council held in Scotland in 


the reign of Alex ander II. ann 12 40. 


In 
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In like manner, after the reformation, the act 1563. c. 72. provides 
that the popith parſon or vicar ſhall be obliged to yietl up to tho probe 
ſtant . {erving the cure, the princlp zal WANs or 1ac 493 

thereof as ſall be fundin ſufficient for ſta:! ing of them, or that an 
© reaionable and ſufficient houſe be bigged to them, beſide the kirk, be 
© the parſon or vicar.“ This proviſion is 1: 1 2d b the 48th act ot the 
parliament 1572, and by 1592, c. 118, extended even to ſuch abbays 
an i cathedral kirke, quhair na uther . nor gleib, pertaining to 

parſon or vicar was of betore ; {wa that the miniſters preient!y admit- 
2 1 or quhilkis harcatter fail happs a to be admitted, to the office or 


cure of the miniſt rv, W ithin the ſaid kirk, ſall have an ſuflicient 


; 7 and dwelling place within the precinct of the abbay quiair he 
ſervig. 

From theſe ſtatutes 1: appears, that the burden of build! ng manſes lay 
ſolely upon the cecicvaitics; nor is there the leaſt trace of any obliga- 
tion impoſcd, either upon tae heritors, or upon the ps ariſhioners for that 
purpoſe. With regard to repairs, it is obvicus, that chey muſt have been 


a burden upon the incumbent, imce no other perſon is made liable for 
the expence of them; and bo this point is fixed by the aiter ſtaruce, 
1012, c. 8. | | 
Thus matters ſtood from the carlieſt period of the Scottiſh church, 
down to the year 1044, when an act paſled, fog Preſb yteries wore 
empowered to deſign manſes and glebes out 1 Bs ands, or, in default 
of them, out of temporal lands ; Barron „ou kicks being always ex- 


cepted. 
This exception is taken away by a oquent ſtatute, 1949. c. 45. 


which * ordains the heritors of the pariſh, at the iight of three mini- 
* ſters and three ruling elders, to be appouiated by the preſibytery, to 
build competent manſes to their m: iniiters, the coit and expence there- 
of not exceeding L. 1000, and not being beneath 500 merks; and 
* that burghs, and heritors of the landward parts of the pariſh provide 
© alſo competent dwelling places and houſes for their miniſters, the ſum 
not being above or beneath the ſums above exprefled.” 
The two laſt mentioned ſtatutes fell under the general act reſciſſory 
1661, and matters returned to the footing upon which they ſtood by 
1612, and former enactments; and as, prior to the two reſcinded 7 
there was no obligation upon the heritors to build manſes, it is clear, 
that, were this Me | to be determined by thoſe antient ſtatutes, the mi- 
niſter of Elgin could not compel the heritors to build a manſe for 
him. Th 
But the matter does not reſt here: The act 1663. c. 21. contains 
| ſundry proviſions for the benefit of miniſters, and is declared, © as 70 
* the manfes, to have force, as the ſame had been made and dated the 
* 14th of March 1649. It is plainly copied from the reſcinded act of 
that date : It is copied from it in fo far as relates to miniſters of coun- 
try pariſhes ; but, with reſpect to minifters in burghs, is entirely ſilent, 
and ex propyſito omits to renew the abrogated | proviſion in their favour. 
„ 


tr 


As, in theſe circumſtances, the omiſſion cannot be conſidered as ac- 
cidental, there is no room to doubt that the intention of the legiſlature 
was to exclude miniſters of royal boroughs from the benefit of manſes. 
And ſo it was expreſsly found in the caſe of the miniſter of Dunferm- 
line, obſerved. by Falconer, June 30. 1750. 

Pleaded for the charger: The ſtatutes 1 563, 1572, 1592, and 1 £94, 
are expreſſed in general terms, and neceſſarily import, that the miniſter 
of every pariſh, without diſtinction, was entitled to a manſe. 

Before the reformation, the burden of building and repairing manſes 
lay upon the pariſhioners. The veneration in which the clergy were 
then held, was too great to require any poſitive enactment of the legiſla- 


ture, whoſe interpoſition indeed was in great meaſure rendered unneceſ- 


ſary, by the almoſt unbounded juriſdiction enjoyed by the church, in 
every matter where the intereſt of her ſervants was concerned. 

It appears from the books of afſembly, that many of the firſt reformed 
miniſters had no larger allowance than L. 20 or L. 30 Scots; and 200 
merks was among the higheſt ſtipends. Upon ſuch a pittance, it were 
abſurd to ſuppoſe, that the incumbents could have been ſubjected to the 
new obligation of building or repairing their manſes. 

The introduction of Epiſcopacy, a favourite plan of James VI. was 
exceedingly diſagreeable to the nation in general. Among other expe- 
dients devited for reconciling them to that meaſure, the ſtatute 1612, 
8. entitled, An act arent repairing of biſhops manſes, was paſled 


by it both heritors and pariſhioners were freed from the building or re- 


pairing of manſes, and the burden laid upon the incumbent himſelf. 
It would appear, that this ſtatute had not long continued in obſer- 
vuance, with reſpect to the inferior clergy at leaſt, if ever deſigned to ex- 


tend to them; for, by a deciſion Feb. 11. 1631, miniſter of Inverkeich- 
ing againſt Ker, collected by Dury, it was found, that the miniſter ' 


* might either deal with the pariſhioners for bigging a manſe to him, or 


« purſue them therefor prout de jure, or otherwiſe big his -own manſe, 


* the expence whereof would be refunded to his executors by the next 
« incumbent, conform to the act of parliament.' 

Be this as it will, as, prior to the a& 1612, every miniſter, whether 
of a country pariſh, or of a royal borough, was entitled to a manſe, fo 
no exception is contained in that ſtatute ; and that de facto, poſterior to 


it, miniſters of royal boroughs did enjoy manſes, is clear from another 
| decifion, July 24. 1629, Nairn contra Boſwell. 


That judgment, given in the caſe of a glebe, and a Frtiori appli- 

cable to the caſe of a manſe, is ſupported by the act 1644. For ſince, 
in order to give an exemption to royal boroughs, the aid of a ſtatute was 
_ neceſſary, it follows, that, prior to that enactment, the miniſters of royal 
boroughs were in par! caſa with others. The exception however of 
Burrowſloun kirks was ſoon recalled, and the antient common law, where- 


by all miniſters, without diftinQion, were entitled to have manſes built 
for them, reſtored by the ſtatute 1649. c. 45. Such being the cafe, the 


act reſciſſory made no variation in this reſpect, but, by aboliſhing both 


the late acts, did in effect leave matters in the 3 ſituation as if the 


ſtatute 1644 had never been enacted, or the ſtatute 1649 had continued 


unrepealed. 
S1 The 
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The former law, by which miniſters, even of royal boroughs, had 
right to manſes, being reſtored, there could be no occaſion for an ex- 
preſs enactment, to eſtabliſh that right upon as broad a foundation as it 
ſtood prior to the date of the reſcinded ſtatutes. The principal view of 
the act 1663 was to veſt in bithops the juriſdiction formerly exerciſed 
by preſbyteries; and it would not be ſurpriſing, though leſs attention 
had been paid to other accidental conſiderations. But, even in thoſe 
circumſtances, the act itſelf ſhews the intention of the legiſlature, that mi- 
niſters of royal boroughs, at leaſt in the caſe where there is a landwerd 
pariſh annexed, ſhould be entitled to manſes. For not only are the 
words general, and without exception, but, in relation to glebes, it is 
expreſsly provided, That, in all deſignations of glebes incorporate 
© acres, in village or town where the heritor hath houſes and gardens, 
the ſame ſhall not be deſigned, He always giving other lands neareſt to 
* the kirk,” Hence it follows, that miniſters of boroughs are entitled to 
have lands deſigned for a glebe ; and, if ſo, they muſt have equal right 
to the leſſer benefit of a manſe. 

The obligation of conſtant refidenee, | is equally ſtrong upon the mini- 
ſters of royal boroughs as upon others ; and although, from particular 
circumſtances, ſome of them may chance to enjoy larger ſtipends, their 
trouble muſt neceſſarily be increaſed with the greater number of their 
pariſhioners, and the expence of living muſt be more conſiderable. , 

Arguments taken from Borrow/toun kirks, or pariſhes within boroughs, 
will not apply to the preſent caſe, where the pariſh is not confined to a 
borough, but conſiſts of a large diſtrict to landward, which happens to 
comprehend a borough within it. It would ſound ſtrangely to ſay, that 
by the erection of a borough in an extenſive pariſh, the miniſter, at the 
ſame time that he had his labour increaſed, ſhould forfeit one of his moſt 
valuable rights ; and in more caſes than one, miniſters of royal boroughs 
have been found entitled to manſes upon this very footing, that there 
was a landward pariſh annexed. 

Replied for the heritors : The charger's whole argument proceeds up- 
on the ſuppoſition, that, prior to the uſurpation, heritors were ſubjected, 
at common law, to the burden of building or repairing manſes. But 
this is a miſtake. It is true indeed, that the miniſters of certain boroughs 
have got right to manſes, by coming in place of the popith clergy. 
Theſe may derive aſſiſtance from inveterate uſe, and to them the deci- 
ſions quoted mult be referred. In the ſame manner might perhaps be 
explained the words of the ſtatute 1663, referred to by the charger, 
though, by the expreſſion of villages and to2vns, boroughs of regality or 
barony ought properly to be underſtood. 


rh Lords determined the ci upon the point of law, and 
* found, That the miniſter of Elgin was not entitled to inſiſt for 


c deſignation of a manſe, upon the ſtatute 1663. 
„ 


For the Heritors, Lockhart, V. Macbengie. For the Charger, David Dalrymple. 
Geo. Wallace. Reporter Sorjarg, 


No. XCL 
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No. XCI. March 1. 1768. 
EARL of CLENCATR N 
| Againſt 
Fhe MAGISTRATES, Se. of Kilmarnock. 


A baron feuing out his barony wwith baron-bailie powers, conveys no pri- 


vilege to the vaſſal which is not ſpecially granted in the feu-right. 


IN the year 1591, the village of Kilmarnock, by a charter under the 

eat ſeal, was erected into a borough of barony in favour of the 

Farl of Kilmarnock ; and, from that time down to 1695, the borough 

was managed by a baron-bailie nominated by the Earl of Kilmarnock, 
and afterwards by two bailies and nineteen counſellors. 

In the year 1700, William Earl of Kilmarnock, for onerous conſi- 
derations, diſponed, and, in 1705, ratified his diſpoſition of certain lands 
and tenements, with the whole common goods, cuſtoms and privileges 
of the borough of barony of Kilmarnock, to and in favour of the then 
bailies and treaſurer of the ſaid borough, for themſelves, and in name 
and behalf of the council and community of the ſaid town; in which, 
after reſerving to himſelf the nomination of two bailies, regulating the 
mode of preſenting leets, and diveſting himſelf of ſeveral rights and 
privileges, he conveys power alſo to the ſaid bailies for the ne, to 
* chuſe a town-officer to ſerve the town for the time ;* and alſo, power 
to. the ſaid bailies to hold and affix courts within the bounds of the 
ſaid town, and to decide, determine, and cognoſce in all actions and 
cauſes, both civil and criminal, and to pronounce decreets, and to put 
the ſame to due and lawful execution, &c. and generally, to do and 
act in every affair relative to the ſaid town, ſicklike, and as freely in 
all reſpects, as any other free borough of barony within this king-_ 
dom.“ 
In a declarator by the Earl of Glencairn, as ſuperior of the town of 
Kilmarnock, to have it found and declared, that he has the ſole power 
and privilege of appointing proper perſons to exerciſe the offices of 
* clerk and fiſcal, and others dependent on, and belonging to the borough 
of barony of Kilmarnock, excepting a town-ethcer, whom the ſaid 
* bailies and council are ſpecially authoriſed by their feu-rights to ap- 
point.“ The queſtion occurred in point of law, how far a baron, 
* when he feus out his barony, in whole or in part, as a barony, or with 
* 


F 


baron-bailie powers, gives the vaſſal right to hold courts for payment 
of his rent, and other matters falling within the juriſdiction of a ba- 
< rony, and to name clerks, officers, fiſcals, and Birlymen; or if the vaſ- 
ſal has no right to name any of them, unleſs ſuch power is ſpecially 


granted in the feu-right ? 
Pleaded 


( 168 ) 
Pleaded for the Earl of Cat: That though a ſimple baron, i in- 


ſeft cum curiis, upon feuing out his barony, with baron-bailie powers 
to his vaſſals, ſhould, "Bock ſuch act, be underſtood. to communicate 
the right of holding courts for payment of rents, naming clerks, &c. yet 
a ſuperior, with a charter from the crown in his favour, erecting a cer- 
tain diſtrict into a borough of barony, with the ſole power to him of 
naming bailies, and exerciſing the whole juriſdiction competent to a ho- 
rough of barony, was not to be ſuppoſed, by granting nom:natim one 
privilege, to have conveyed all other privileges, and the right of nomi- 
nation to all other officcrs, except theſe only which he had ex W ae re- 
tained to himſelf. 

The ſole, unlimited, and exclufive cight of nomination to every Gee 
whatever within this borough of barony, was at firit an inherent right in 
the family of Kilmarnock; nor is it poſlible to maintain, that by feuing 
out a ſmall part of the lands in the town, by creating bailies and coun- 
ci! in this feu-charter, with juriſdi tion over the whole town, and by 
conveying to them nominatim a right, that as ſuperior was inierent in 
himſelf, that of naming a town-oihcer, the Earl of Nil narnock, by 
granting one privilege, muſt be underſtood to have transterred and con- 
veyed, to theſe bailies and counſellors, every other rigut and privilege 
in his perſon. 

The power of naming a town-officer being nominatim conveyed, af- 
fords the ſtrongeſt evidence, that the right of chuſing a clerk, or any o- 
tier officer, was never intended to be conveyed ; ſince it were altoge- 
ther inconſiſtent to ſuppoſe, that the privilege of naming an inferior of- 
ficer ſhould be expreſsly conveyed, while the right of nomination to a 
much higher office was to be conſidered as carried by implication. On 
the contrary, as the ſuperior had an undoubted right to reſerve to him- 
ſelf the right of nomination to every office in the borongh, he has as ef- 
fectually retained what he has not expretsly given away, as if he had re- 
ſerved them in ſo many words. | 

Contended for the magiſtrates and council : That the oleh having 
purchaſed their lands and franchiſes for onerous caules, have a title to 
every right formerly competent to the ſuperior, and not expreſsly ex- 
cepted ; as, where limitation was intended, it is clearly expreſſed. In 
a feu of lands, the ſuperior, gua ſuperior, has no right to minerals of 
any kind ; theſe, unleſs ſpecially reſerved hy the ſuperior | in the grant, 
Paſs to the vaſlal as part and pertinent of his property. So, in a feu of 
juriſdiction, juriſdiction being granted, every right neceſſary for expe- 
diting the ſame, muſt be conſidered as communicated and granted. 

By the feudal law, when the king erects lands into a barony or high- 
er dignity, the baron has thereby a juriſdiction, and a right to name all 
the officers of his court; and, if ſuch baron ſhall feu out the lands of his 
barony, it is held by Lord Stair and Craig, that the ſub-vaſſals, though 
they have not the jus gladii, have yet diſtringendi poteſtotim, a. right f in- 
herent in property, and expreſsly eſtabliſhed by the all n of Mal- 
colm II. and David II. Stat. Malcolm. II. cap. 8. $6; and David II. 
cap. 17. 

lad therefore the feudal grant to the town of Kilmarnock been ſi mple, 
without an expreſs conveyance of juriſtiQtion, it would neceſſarily have 


carried a power to hoid courts within their own land and heritage ; and 
| it 
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it is impoſſible to find out a principle to debar them from the nomina- 
tion of all officers in their own proper court. But the grant is here 
much broader and more extenſive ; it is a grant of courts and their it- 
ſues, which has a clear and determined import in the law, and gives a 
proper juriſdiction over all thoſe within the territory. The extent of 
ſuch grant is clearly laid down by Craig. Cum curia conceduntur 
etiam officiarii, adjudicatores, et executores judiciorum, ſive eorum cre- 
© andorum poteſtas; quia, conceſſo uno, ea omnia concedi videntur 
« ſine quibus juriſdictio illa exerceri non poſſit; Craig, /ib. 2. dieg. 8. \ 

o. Theſe extend to all the claves curiae, as they are called by Balfour 
and Skene, and ſo to a lawful clerk, who ſhould inform the aſſize; for, 
as Lord Stair fets forth, b. 2. f. 3. $ 3. Such grant is a total exemp- 
tion from the juriſdiction of the ſuperior.” 

But not only from the legal import, but likewiſe from the intendment 


of the grants, and the analogy of law in ſimilar caſes, the bailies and 


council have the power of electing their own clerk and fiſcal, as they 
were not expreſsly reſerved by the ſuperior ; for though, in the charter 
of no borough in Scotland, is there a right granted to elect a clerk and 
fiſcal, yet all and each of them have and exerciſe that privilege and 
Power. 
i Even where no other right is granted but a proper juriſdiction, it is, 
by the principles of law, inherent in every court or juriſdiction, to no- 
minate their own clerk and fiſcal. It holds univerſally in royal boroughs. 
It was ſo formerly with ſheriffs till the ſtatute of Robert III. $ 23. The 
like power was competent to the commiſſary-court till act 1609. F-6. 
to juſtices of peace, till 1686, Y 20. to the lion king at arms by 21. act 
1672, and July 5. 1728, Lord Lion againft Erſkine. 3 
That every privilege is conveyed, which is not expreſsly reſerved, is 
clear from this, that notwithſtanding the limitations by ſtatute, of the 
powers inherent and competent to theſe courts, all of: them, excepting 
the commiſſaries, further limited by 1609, do ſtill nominate and appoint 
their own fiſcal ; and all of them, in caſe of death or depravation of the 
clerk, do, proprto et ordinari jure, appoint a clerk, whoſe acts and deeds 
are legal and valid, till a nomination by thoſe having the ſtatutory | 
right. 23 . | ENS 
The reſervation by the granter clearly ſhows the intendment of con- 
veying, with the juriſdiction, every ordinary and inherent right, except, 
where it was expreſsly reſerved, and conſequently of giving the magi- 
ſtrates and council the nomination and election of their-own clerk and 
fiſcal. It is the reſervation alone which gives right to the Earl of no- 
minating two bailies ; without it, he would have no power whatever of 
nominatian or reſtriction, and, the community being free of that ſervi- 
tude, the couneil would have had the free and uncontrouled liberty of 
chuſing their magiſtrates. . | 


© The Lords found, That the right of nomination of the clerk and 
© fiſcal to the town of Kilmarnock, was in the earl of Glencairn,* 


P., C. 


Ad. ul. Campbell. Alt. Rae. Reporter, Auchin/ech, Clerk, Gibſon, 
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effect to the contract. 
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No. XClII. | March 2. 1769. 
Meſſrs AITON and Company Merchants in Glaſgow, 
Againſt | | 


HARKI LCA EAP of Rofjie, and =" Executors of the deceaſed 
THOMAS CHEAP late Merchant i in London. 


Copartnery, if bound by a commiſſion executed after arſolution by death 9, 
one of the partners, or given by one partner while ignorant of” the death 


of the other ? 


Homas CHEAP had entered into a copartnery with Charles Adair 
merchant in London. Having been employed by the govern- 
ment as one of the commiſſaries in the expedition againſt Belleiſle, he 


died in that iſland, about the beginning of May 1761; and his death 


was publiſhed in the London news-papers of the 23d of that Month. 

Cheap and Adair were wont to correſpond with Meſſrs Aiton and 
company merchants in Glaſgow. From them, upon the 26th of March 
and 21ſt of May 1761, Mr Adair, the acting partner, ordered a quan- 
tity of lawns for the aſe of the company. Both commiſſions were duly 
anſwered ; one parcel of the goods being ſent upon the 1oth of June, 
the other upon the 22d of July following. 

Adair ſtopped payment in May 1762. The repreſentatives of Cheap 
refuſed to hold thoſe commiſſions as a copartnery-concern, or to pay 
any part of the price of the goods; and an action was brought againſt 


them by Adair and Co. 


Pleaded for the defenders : Society is extinguiſhed by the death of 


one, even of many partners; inſomuch that the civil law, Nemo 


* poteſt ſocietatem haeredi ſuo fic parere, ut ipſe haeres ſocius ſit; l. 3 5. D. 


pro ſocio. And, Adee morie ſocii ſolvitur ſocietas, ut nec ab initio 
* paciſci poſſimus ut haeres etiam ſuceedas ſocietati; L. 59, eod. Man- 
date likewiſe is extinguiſhed by the death of the mandant ; IL. 15. C. 


Mandati. 


Theſe rules of the civil law being received with us, are deceſive of 


the queſtion ; for the goods commiſſioned upon the 26th of March, 
during the ſubſiſtence of the copartnery, were not ſent from Glaſgow 


till the 1oth of June, long after its diſſolution, 

Anſwered for the purſuers: The principle, that the contract of ſo- 
ciety, or of mandate, is diſſolved by death, reſpects not the queſtion in 
iſſue. In order to bind a company of merchants, there is no neceſſity 
that the commiſſion be executed during the copartnery. As ſoon as the 
commiſſion is given and accepted, an obligation ariſes, from which nei- 
ther party can reſile; and that obligation muſt receive additional ſtrength, 
when the commiſſion is not only given, but begun to be executed. 
From that period, res non eff integra ; law and equity concur in, giving 


Pleaded | 


4 


Pleaded for the purſuers, 240, The company is liable even for the 
goods commiſſioned upon the 21ſt of May, as being furniſhed in con- 
ſequence of a letter under the firm of the company, written by the one 


Partner, before he had heard of the death of the other. 


Even where the extinction of the ſociety by death is expreſsly ftipu- 
lated, a contract will be valid, though entered into after the death of 
one of the partners, if before it had come to the knowledge of the par- 


ties-contractors. The contrary doctrine would be ruinous to commerce. 


It happens every day, that men of fortune enter into copartneries with 
men of little or no fortune, merely upon account of their {kill in their 
profeſſion. With theſe is entruſted the management of the company's 
buſineſs, and they are ſent to ſettle perhaps in the moſt diſtant quarters 
of the globe, | in order to conduct it to greater advantage. Merchants 
contract with perſons of this kind entirely upon the credit of the com- 
pany. But an end would be put to all ſuch dealings, were it held to 
be law, that contracts of this nature ceaſe to be obligatory upon the com- 
pany, from the very moment of the death of one of the partners hap- 
pening in a remote place, and neceſſarily unknown to wy ne con- 
tractors. | 

© Quod fo integris omnibus manentibus,” ſays Paulus; L. 65. § 10. D. 
pro ſocio, alter deceſſerit, deinde tunc ſeguatur res de qua focietatem coi- 
 erunt, tunc eadem diiſtinctione utemur qua in mandato Ut fi Hi guidem igno- 
la fucrit mors alterius, valeat fectetas ; fi nota, non valeat.' 

This diſtinction is founded in reaſon. The partner contracting can- 
not take advantage of the intermediate death of the other, and thereby 
appropriate to himſelf the whole profits of a lucrative bargain ; he muſt 
be accountable to the repreſentatives of his partner ; and conſequently . 
they muſt be accountable to him, and to the opp with whom he 


contracted in the name of the company. 
Anſwered for the defenders : This contract of copartnery contained 


no ſpecial clauſe ; it muſt therefore be regulated by the common rules of 
law, and held to be diſſolved by the death of one of the partners. The 


commiſſion of the 21ſt of May was given after that diſſolution; nay, it 
was executed after Cheap's death was known in Scotland, and in par- 


ticular known to the purſuers. The bargain, therefore, was null ab 7ni- 


tio; in ſtrict law it was ineffectual; and, though perhaps the Purſuers 
might have had ſome claim in equity, had they fulfilled it boza ſide, in 
the belief that the ſociety ſtill ſubſiſted, there can be no room for any 
plea of that ſort here. Aiton and Co. knew the ſtate of the caſe ; and 


yet they proceeded to execute the commiſſion. 
This argument is the ſtronger, that the invoice of the goods, as well 


as a letter ſent along with them, was addreſſed, not. to Adair and Cheap, 


but to Adair ſingly. Hence, it is apparent, q animo the goods were 


ſent to London; the purſuers were ſenſible that Adair, not the company, 
was liable for them. | 


The Lords found, that the company was bound by both commi- 
= Hons. | 
; G. F. 


Act. M. Aucen. it. Tochlart, Rac, 
| No. XCIII. 
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No. XCIII. March 2. 1569. 
FAMES SCRY MG EOUR and S ON, 
„ 
Mefrs WILLIAM ALEXANDE R and SONS. 
Powers of a ſhip-maſler. 


ILLIAM ALEXANDER and Sons having freighted a veſſel from 
ames Scrimgeour and Son merchants in Borrowſtounneſs, for 
Grenada in the Weſt Indies, it happened that, by the time of her ar- 
rival there, the whole ſugars in the iſland had already been put on board 
other ſhips, and that none was to be had for her loading. In this e- 
mergency, by the advice of Meſſrs Alexander's correſpondent, the maſ- 
ter ſailed for Cape fear, in North Carolina, in order to take in a cargo 
of tar; but was for ſome time detained by the diſturbances which had 
happened upon occaſion of the ſtamp-act. | 
In a reduction of a decree of the judge of the high court of admiral- 
ty, finding the freighters not liable in demurrage, on account of that 
detention, it was p/eaded for the owners, That whatever powers of ad- 
miniſtration the maſter might have in the courſe of a voyage, authoriſed 
by them, he was not entitled to alter the deſtination of the ſhip, more 
than he would be to navigate her all over the globe, without their know- 
ledge or conſent. That, by preſuming to change the voyage fixed by 
charter-party, he brought upon himſelf the riſk of every damage, how 
accidental ſoever, the ſhip might ſuſtain in the courſe of that deviation; 
but that he had taken care to avoid this obligation, and thrown it upon 
the defenders, by taking their correſpondent bound * to come between 
© him and all damages whatever, in conſequence of going to Caro- 
Alina.“ | | | | 7 
Anſwered for the defenders: The powers of maſters of ſhips are 
aſcertained, not by ſtatute, but by the common law of merchants. They 
are entitled to freight the ſhip in foreign parts, without orders ; to bor- 
row money for her uſe ; nay, even to impignorate her for payment of 
it: Laws of Oleron, art 1. Laws of Wiſby, art 35. By the civil law, the 
maſter was conſidered as coming in place of the owners, who were 
bound by his contract. And, by the practice of modern nations, the 
powers of the maſter are ſtill more extenſive; Voet de exercit. a. 
num. 3. | 
Ad ehiekifore, the deviation in the preſent caſe exceeded not the ma- 
ſter's power, fo it was a well judged meaſure ; and unforeſeen accidents 
cannot alter the eſtabliſhed rule, that the ſhip muſt bear her own loſs, 
- and the proprietor of the cargo his : See Ordonn de Louis XIV, tit. Char- 


_ter-partts, art. 8. 


Neither 


673) 


Neither is the obligation granted by the defenders correſpondent in 


the Grenadas ſufficient to put this caſe out of the common rule. Arrefts, 


reſtraints, and detainments of all kings, princes, and people, are part of 
the dangers expreſsly provided againſt by a policy of inſurance ; but 
this obligation, being deſtitute of the neceſſary ſolemnities, cannot be e- 
quivalent to a policy. The only meaning of it was, to make the ma- 
ſer eaſy, by promiſing to indemnify him, in caſe the run to Cape Fear 
ſhould be found to * been an irrational or . ſtep. 


The Loads found, * That the maſter had nopower to alter the deſti- 


© nation of the ſkip, or undertake a new voyage; and, therefore, | 
found the defenders liable for the delay which happened i in con- 


ſequence of the run to Carolina. 


G. F. 


AR. Lockhart, Solicitor Dundas. Alt. Maclaurin, WW. Craig. 


No A — .. | | March 7. 1709. 
ROBERT RUTHEREFOR D, 
Againſt 


WILLIAM and THOMAS BELLS Children of William Bell, 
and ELIZABET Hand FOHN MUR R ATS bis Grandebil. 


dren.” 


An adjudication ſuſtained as a ſecurity, notwithſtanding a pluris petitio. 


ILLIAM BELL wine- cooper in Leith was creditor to Thomas 


Rutherford baker in Edinburgh, his father-in-law, in L. 314 
15: 10 Sterling. 

He conveyed the debt to Elizabeth Rutherford his ſpouſe in liferent, 
and as truſtee for behoof of their 2 with a power of diviſion as 
ſhe ſhould think fit. 

In leading an adjudication copnitionis cauſa, againſt Robert Ruther- 
ford, heir of Thomas, Elizabeth Rutherford neglected to deduct the rents 


of certain tenements which ſhe had poſſeſſed for ſome time, in virtue of 


an heritable bond of corroboration granted in ſecurity of the debt. 
Robert Rutherford inſiſted in a reduction, upon this ground, among 
others, that there was a manifeſt pluris petitio, ſufficient to ſet aſide the 
adjudication altogether. 
Pleaded for the defenders : There was, properly ſpeaking, no pluris 
ßetitio in this caſe; for the payments of intereſt, by intromiſſion with 


the rents, were not made till after the date of the ſummons, and the 
Uu whole 


( 


whole objection amounted to this, that, in taking decree, an old para- 
lytic woman had neglected to inſtruct her man of buſineſs to deduct a 
{ſmall ſum which ſhe had received. In ſuch circumſtances, to reduce the 
adjudication i /otum, or to inflict any farther puniſhment than ftriking 
off the penalties, or perhaps the accumulations likewiſe, was contrary 
to the practice of the court, even during a period when. the rigour of 
law, and ſtrict adherence to form, were carried to a length inconſiſtent 
with the more enlarged ideas of the preſent age; Vide Dif. voce Adju- 
dication and Appriſing. 

In a caſe, abridged under that head, where a queſtion occurred be- 
tween the debtor and an aſſignee, notwithſtanding a plurzs petitio ariſing 
from payments made to the cedent, the adjudication was ſuſtained tor 
the principal ſum and annualrents accumulated at the date of the adju- 
dication, and annualrents thereof, and for neceſſary charges; becauſe 
though, in ſtrict law, the objection was ſufficient to ſtrike off all accu- 
mulations, yet, where the queſtion was with the debtor, and not with 
competing creditors, the practice had for a long time run the other way ; 
3d November 1736, Balfour againſt W ilkieſon. 

This practice is founded upon principles. Juſtice is "RI if the 
wrong be redrefſed ; and a much greater wrong would enſue, were the 
eflect of an undeſigned error, in a trifling ſum, to ſet aſide the diligence, 
and forfeit the debt. Indeed, whatever advantage might be taken of an 
error in point of form, in favour of competing creditors, the ſame in- 
dulgence is not due to the debtor himſelf. If the penalties be ſtruck off, 
or in ſome caſes the accumulations alſo, he has gained enough; but a 
caſe can hardly be imagined, where it would be juſt to go a greater 
length. 

5 =vered for the purſuer : In certain favourable caſcs, a pluris petitio 
has not been ſuſtained to its full effect; as, where an adjudication had 
been led for a trifle too much, and where the miſtake had been occaſion- 
ed by a payment at a great diltance of time, which did not conſiſt with 
the knowledge of the purſuer, an aſſignee, perhaps, or a truſtee. But 
the caſe is very different here, where decree has been taken for the 
whole ſum originally due, without giving credit for conſiderable recent 
payments made to the purſuer herſelf, and vouched by her diſcharge. 
Neither was this a mere overſight. In the courſe of the action, the pur- 
ſuer repeatedly and poſitively denied, that any partial payment whatever 
had been made; nor did ſhe depart from that denial, till driven from it 
by production of her own diſcharge. 

Lord Bankton, III. 2. 75. ſays, if the nnn It eſſentially de- 
* feQive, or led for more than was due by the party to whom the par- 
* tial payment was made, it will be wholly annulled.“ And his opinion 
is ſupported by an after judgment, in the queſtion between Roſe of Kil- 

raveck and Roſe of Clava, where an adjudication was funditus reduced 
upon a very inconſiderable þ/rris fetrlto. | 
© The Lords ſuſtained the adjudication as a ſecurity for principal ſum, 
£ annualrents, and neceſſary expences, accumulated at the date of 
the adjudication,” 


. F. 


Act. Nairne, Alt. Swinton jun. Clerk, Rof. 
No. XC. 
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No: XCV. | 255 | March 7. 1769. | 


THOMAS FECT, 
Againſt 
E ee £ ABETH B EG, Relif of Fames Johnſton. 


After ſummons of . and } ale, can a diſpoſition be granted by the bank- 


rupt 11 implement of a minute prior to it? 


OuN CLYyDE maſon in Douglas, in 1741, granted an heritable bond 
for 1200 merks, upon his lands of Croſsburn, to George Forrelt, 
and infeftment was taken. 


Theſe lands being fold by public roup, in 1754, William Howiſon DE 


writer in Douglas, as principal, with John Young and William Lorimer, 
as cautioners, granted their joint bond for the price. 


In 1757, John Clyde became notour bankrupt. Decree of Adjudi- 
cation of the lands of Croſsburn, and others belonging to John Clyde, 


was obtained, for the accumulated ſum of L. 144 Sterling, due upon the 
bond, in 1762 ; ; and a ſummons of ranking and fale raiſed in 1764. 
Upon the narrative of the roup of the lands of Croſsburn, that Wil- 
liam Howiſon had acted as truſtee for Young and Lorimer, and that 
they had infiſted in a proceſs for implement, in 1765, Clyde granted 


them a diſpoſition of the lands, which, being infeft, they diſponed to 


Elizabeth Beg, who, in like manner, took infeftment, in 1767. 

Thomas Peat ſucceeded to an heritable bond for L. 30, affecting the 
fame lands of Croſsburn in 1761, compleated by infeftment, and on 
which adjudication had proceeded, in 1704. And having likewiſe ob- 


tained right to the ſum contained in the former bond and adjudication, 


went on 1n the ranking and fale. 

Elizabeth Beg brought a multiple-poinding in the name of the tenants, 
which being remitted to the ranking, ſhe inſiſted, that the lands of 
Croſsburn, her abſolute property, ought to be ſtruck: out of the ſale, 
and the creditors ranked upon the price in her hands. 

It was pleaded for her, That though, after a proceſs of ranking and 
fale is commenced it is not in the power of the debtor, by a voluntary 
deed, to withdraw any part of his eſtate from the diligence of his cre- 
ditors, the rule does not apply here. For as, ſince the date of the roup 
1754, the common debtor was under a ſpecific obligation to diſpone to 
the purchaſer, the diſpoſition 1705 was not a voluntary deed, but ne- 
ceſlary, and ſuch as he could have been compelled to grant. 


A proceſs of ranking and ſale cannot have a ſtronger effe& in this 


queſtion, than an inhibition againſt the common debtor; yet an inhibi- 
tion * to the roup 1754, would have afforded no objection againſt 
| the 
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the diſpoſition upon which the petitioner founds her claim of having the 
lands of Croſsburn ſtruck out of the fale. 

Nor is the diſpoſition affected by Clyde's prior bankruptcy. The ſta- 
tutes 1621 and 1696 do not hinder a bankrupt, not interpelled by prior 
diligence, from ſelling his ſubjects at an adequate price; and, if ſo, 
much leſs can they be interpreted to prevent him from implementing a 
ſale formerly made, and granting a diſpoſition in conſequence of a prior 
obligation. Similar to this is the caſe of an apparent heir who, after 
granting infeftments of annualrent, gave procuratory for ſerving him- 
ſelf heir, that his infeftment might accreſce to the annualrent-rights. It 
was objected for poſterior adjudgers, That the heir was bankrupt at the 
time ; but the Lords preferred the annualrenters; * 1728, Cre- 
ditors of Graitney competing. | 

Anſwered for the purſuer : Even eg the defender's authors had 
taken the proper ſteps for compleating their right before the adjudica- 
tions were led, the lands of Croſsburn muſt ſtill have been burdened 
with the bond for 1200 merks, upon which infeftment had followed, ſo 
far back as the 1754. But, as matters now ftand, theſe lands cannot be 
ſtruck out of the ſale, becauſe the proceſs was commenced before the 
date of the diſpoſition, and Clyde was bankrupt when he granted it. 

A ſale differs from an inhibition. The latter perhaps excludes only 
voluntary deeds ; but, in the former, it is an eſtabliſhed maxim, pendente 
lite, nibil ane no diligence begun, or even completed after its 
commencement, can have the effect to alter the preference of the credi- 
tors. Nor is the diſtinction of deeds neceſſary or voluntary founded in 
the bankrupt-acts. This is plain from the ſtatute 1621, and Lord Bank- 
ton, in expreſs terms, ſays, I. 10. 104. that it is extended to deeds that 
© appear to be neceſſary, which he exemplifies by a caſe ſimilar to the 


preſent. 


The Lords, moved principally by the latency of the roup. Refuſed | 
to ſtrike the lands out of the ſale. 


G. F. 


Ad. ub. Alt. Macqueen, 

No. XCVI. i March 7. 176g. 
MARGARET, ELIZABETH, AGNES, and ISOBELL 
GARRIOCHS, 

Againſt 


Mr ROBERT KENNEDY. 
Stillicide. 
HE Lords refuſed a petition, reclaiming againſt an interlocutor of 


the Ordinary upon the bills, refuſing a bill of advocation of a 
deecree 


6 


| decree of the deari of guild of Edinburgh, by which it had been found, 
that, though ,18 inches muſt be left free between two buildings in bo- 
rough, where there are two eave-drops, yet, where the new building is 
ſo conſtructed, as that there is but one eave-drop, 9 inches are ſufficient. 
This rule, it was obſerved upon the bench, is not founded in written 
law, but upon general cuſtom. | 


6. P. 


Act. N. Baillie. Alt. A. Ferguſan. Clerk, Kilpatrict. 


No. XCVII. March 10. 1769. 


MARION RU SS EZ, 
Againſt | 
JAMES RUSSEL of Abigſteel. 


Bond of proviſion containing heirs and aſſignees, it fall by predeceaſe of 
the grantee. 


ILLIAM RUSSEL, late of Aſtieſteel, granted a bond of proviſion 
in favour of David, his ſecond ſon, his heirs, executors, and affig- 
nees, payable at the firſt term after the death of the granter. 

David Ruſſel having predeceaſed his father, an action was brought 

by Lis ſiſter Marion, for payment of the bond. 

Pleaded for the purſuer: Though, in the general caſe, legacies an 
donations mortis cauſa expire morte donatorii, the donor being preſu- 
med to prefer his own heirs to thoſe of the donee, yet the preſumption 
may be taken off by any clear indication of a different intention ; and a 
clearer indication can ſcarce be, than what occurs here, where the bond 
is expreſsly taken to heirs and aſſignees. Thus it was found in the caſe 
of a legacy, July 16. 1760, Inglis contra Millar. And the preſent queſ- 
tion concerning a donation mortzs cauſa, muſt be determined by the ſame 
rule. Nor can it be objected, that the bond never was in bonis of Da- 
vid, and therefore cannot be taken up by his repreſentatives ; for the pur- 
ſuer takes, not as repreſentative of David, but as conditional inſtitute, 
_ deſigned and pointed out under the denomination of his heir or executor. 
Anſwered for the defender: The arguments drawn from legacies 
cannot apply to the preſent caſe, to a bond of proviſion by a father 
to his child. Bonds of proviſion are granted in implement of the 
natural obligation; and, as ſoon as that ceaſeth by the death of the 
child, they are underſtood to fall; ſo it was decided in the caſe, Bell 
contra Pavidſon, January 14. 1730, and in a ſtill later caſe, November 
” x 1 8 17. 
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17. 1757, Gordon conlra Rois, even with regard to a bond of proviſion 
granted by a grandfather. 

This general rule of law may no duubt be excluded, if, by fixing 4 
ertain term of payment, or by any other means, the father s intention 
clearly appear, that the bond of proviſion ſhall be good, notwithſtanding 
the predeceaſe of the child. But the bare adjection of heirs and aſſig- 


nees will not have the effect. That clauſe is, for moſt part, inſerted in 


bonds of proviſion, that, in the event of the exiſtence of the implied 
condition, the bond may deſcend to heirs or aſſignœes; but it would be 
hard, if, after the death of the father, the extraneous heirs of the chil- 
dren were allowed to claim bonds, which, upon their predeceaſe, he had 
omitted to cancell. Legacies have no certain deſtination, and, when 
bequeathed to heirs and aſſignees, may be ſuſtained even in their fa- 
vour ; but the ſtronger preſumption, which obtains in the caſe of bonds 
of proviſion, is not removed without ſome clear and explicit Indication 


of the donor's will. 


© The Lords ſuſtained the defence and aſſoilzed. 


Act. Macqueen. Alt. Loctbart. 833 P. 1 8 8 


No. XCVIII. | March 16, Op 
FAMESBRUC E Multurer f the Mills of Alloa, 


Againſt 


ren athers, Brewers iv Alle. 


Thirlage acquired by preſcription, upon a grant of the mill and pertinents. 


HARLEs Earl of Mar, in 1677, obtained a charter under the great 

ſeal of the lordſhip, barony, and regality of Alloa, with the mill 

and pertinents thereof; and another charter of like nature, and contain- 

ing the ſame clauſes, was afterwards expede by his ſucceſſor John Earl 
of Mar, in 1699. 

Theſe lands having come into the perſon of Lady Frances Erſkine, 
an action of abſtracted multures was brought by the tackſman of the 
mill againſt Robert Stein, and other brewers in Alloa, before the court 
of the barony. 

The cauſe having been advocated by the defenders, it came out, upon 
evidence, that, for more than forty years, the brewers of Alloa had 
been in che uſe of grinding their malt at the mill of the barony, and 
of paying inſucken multures ; that ſundry decrees had, in the courſe of 
that time, been recovered againſt the feuers for abſtraction ; ; that they 


had been in uſe of performing mill-ſervices, 
| | Pleaded 


(* 19971 


Pl:aded for the nn xcept in the 6 of mills of the King's 
| preperty, or thoſe belonging to „ the mere uſe of grinding 
is not ſufficient to eftablith an aſtriction; - and the clauſe of he 0211 and 
peritnents, contained in the charters, can import no more Pie a convey- 
ance of whatever thirlage might have been, ad ante, impoſed. 

The feu-charters granted in favour of the vaſſals uniformly bear the 
reddendo of a particular duty, pro omni alio onere : Which clauſe, how- 
ever little it may imply liberation from a prior aſtriction, will at leaſt be 
a ſtrong circumſtance to ſhow, that it was not the intention of parties to 
introduce a ſubſequent thirlage. 

Anſwered for the purſuer: It is a point agreed by all our lawyers, 
that payment of dry multure continued for more than forty years, is, 


per ſe, ſufficient to eſtabliſh a thirlage, fince ſuch uſe of payment cannot ; 


be explained but upon the footing of a ſervitude. 
Payment of intown-multures continued for the ſame period, muit 
receive the like conſtruction; more particularly, where the lands of a 
barony are the ſervient tenement, and the mill of the barony the domi- 
nant ; for ſuch and ſo intimate is the connection of the lands of the 
barony with the mill of the barony, that the ſervitude 1s underſtood to 
have been actually reſerved, unleſs the vaſſal have taken care to obtain 
an expreſs immunity from it. 

In this argument, the purſuer is ſupported by the opinion of Lord 


Bankton, which is confirmed by an after deciſion in the caſe of the Earl ' 


of Hopetoun againſt the feuers of Bathgate, 21ſt November 1753. Nor 
can any ſolid objection be founded upon the clauſe, pro omni alio onere, 


in the charters of ſome of the vaſſals, confined as it is, by the ſenſe of ' 


the court and the reaſon of the thing, to the 989 nor ever extend- 
ed farther. 


The Lords, moved, not ſo much by the uſe of coming to the mill, 


which might have ariſen from motives of conveniency, as by che 


decrees which had been taken in the baron- court for abſtractions, 


and the preſumption in favour of the mill of a barony, found, 
That the defenders are aſtricted to the mills of Alloa, and that 
* they cannot erect ſteel-mills within the thirle. 


G. F. 
Act. M*Queen. Alt. Lockhart and N. Laurin. Reporter, Monbodao. 
Clerk, Kirkpatrick, 
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No. CXIX. | June 15. 1769. 


The MAGISTRATES and TOWN-GCOUNCIL of Culroſs, 
| Againſt 
The EARL of DUNDONALYD, and the other Tun fi 
CHARLES COCHRAN of cure. 
Wreck and Ware. 


Va charter dated 5th June 1592, the town of Culroſs was erected 


. falinarns, f ve ſalis Patellis, aliiſque infra limites ſeu bondas ſupraſcrip- 
© tis, jacen. videlicet, inter terras de Valyfield ex orientali, terras vocat. 
© Valis de Caftlehill ex occidentali, terras Blairhall vocat. et communem 
© moram dicti burgi ex boreali et mare ex auſtrali, partibus. A particu- 
lar enumeration of the different obventions and profits which could be 
ſuppoſed to ariſe from them, was contained in the charter, in theſe 
words: Una cum annuis proficuis et commoditatibus, firmis, feudifir- 
< mariis, annuis redditibus, introituum proficuis et diveriis, aliiſque 
< commoditatibus dicti burgi, terrarum, tenementorum, &c. vaſtorum, 
© ſalinarum, et ſuis pertinen. &c. cum omnibus aliis et ſingulis 322 
© tibus, commoditatibus, proficuis, et aſiamentis, ac juſtis ſuis pertinenti- 
bus quibuſcunque, tam non nominatis, quam nominatis, tam ſubtus ter- 
ram, quam ſupra terram, &c. 

On this charter, the purſuers brought a proceſs of declarator of their 
full and excluſive right, not only to the lands contained in their charter, 


but alſo to the ſea- ſhore oppoſite thereto, together with the wreck, ware, 


and other ſea-weeds within the ſea-mark, and the cutting, burning, and 
diſpoſing of the ſame ; and contended, That the boundary therein ſpeci- 


| fied, being by the ſea on the ſouth part, muſt, from the nature of the 


thing, include the liſtus maris, and every uſe and profit which could be 
made. of it, either at high or low water, particulary that of cutting ſea- 
ware, which grows, or is thrown in upon the ſhore of theſe lands. 

On the other hand, the defenders founded upon a charter dated 6th 
June 1663, by which * all lands lying within the ſea-mark, from the 
© lands of Caſtlehill, on the weſt ſide of the borough of Culroſs, to the 


Newmiln- bridge on the eaſt {ide thereof,” were granted to the Earl of 


Kincardine ; and, as the charter comprehended the whole ſhore adja- 
cent to the lands contained in the charter to the town of Culroſs, and 
had been veſted in them by indiſputable progreſs, they likewiſe pleaded 

, = « - . x; 4 


| into a royal borough, and certain lands were granted by the crown, 
© cum omnibus et ſingulis domibus, aedificiis, tenementis, &c. /alints, 
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2 fight to all the wreck, ware, and other ſea-weeds upon theſe ſhores, 

Pleaded for the purſuers : The grant founded on by the defenders 
being near an hundred years poſterior to the purſuer's charter, could 
not convey what the crown was before diveſted of; neither does it con- 


tain any words, or expreſs grant, of wreck and ware, on which to found 


the right contended for. 

2. The grant was itfelf improper and inept, Hs a grant of the ſea- 
ſhore, ſeparate from, or independent of, the lands to which it 1s adjacent, 
is a thing unknown in our law, and what the crown could not give; 
eſpecially after having already given the lands adjoining to ſuch ſhore 
to another, and expreſſed the boundary thereof to be by the ſea. 

3. The defenders have not pretended that poſſeſſion ever followed 

upon their charter, or that they, or their authors, did at any time exer- 
ciſe, or ſo much as claim the right or privilege of cutting or gathering 
the ſea-ware upon the ſhore in queſtion. 


By the Roman law, the litlora marts were held to be res nullius, and 


could not be appropriated to any private perſon; they were extra com- 
mercium et juris publici. The ſea- ſhore is, by all our lawyers, enume- 
rated among things common, which belong in property to none; and it 
is diſtingutſhed from things public, which belong in property to the ſo- 
vereign power. By the law of Scotland, theſe are reckoned inter rega- 
lia; but under that denomination ſea-ſhores never were comprehended, 
or held proper to be made the ſubject of a ſeparate grant by the crown, 
independent of the lands to which they are adjacent. Upon theſe prin- 
ciples, the court found, 25th November 1714, Bruce contra Raſhiehill, 


that ſea-greens were not inter regalia, and that they were not eſtabliſh- 


ed by a charter from the « crown as a feu or right ſeparate from the 
lands. 
But, although the ſea-ſhores cannot become the private property of a- 
ny one, ſo as to exclude the public and neceſſary uſe of them, yet, on 
the other hand, the right of a private perſon may be ſo far eſtabliſhed 
in them, that a grant of the ſea-ſhore, along with the lands to which 
it adjoins, or of the caſual proſits ariſing therefrom, ſuch as the cutting 
or gathering of ware, may be proper and valid in a charter from the 
crown; and, upon poſſeſſion following thereon, will be effectual for ſe- 
curing an excluſive privilege of exerciſing ſuch mos * as connected with, 
and dependent on, the adjacent grounds. 

The boundary mentioned in the purſuer's charter is not t Vittus maris, or 
ſea-ſhore, but mare ex anſtrali parte, or the fea on the ſouth part, by 
which the //tns maris is included. The diſtinction betwixt mare and 
littus maris is obvious. Mare, or the ſea, ſignifies the fluctuating ele- 
ment of water, cui littora ſaubiciuntur, et ab eo quotidianis acceſ}i "Hy OCCU= 
cußpantur. And littus is defined to be terra vel arena quae ſubjacet mari, 


quatenus bybernus flufus maximus excurrit. A boundary, therefore, by 


the ſea, follows its Huctus and refluctus, and includes the /:ttus or terra 


vel arena que ſubjacet mari, and from which the water from time to time 


recedes. So that the uſes and profits which can be made conſiſtently 
with the public and common uſe of ſuch terra and « arena during the 
1 receſs 
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receſs of the water, belongs to the proprietor of the adjacent lands 

1 bounded by the ſea ; ; and ſuch particularly is the right of cutting ſea- 

; ware. The property, therefore, of the ſhore did not remain with the 

crown after the charter granted to the purſuers; but was, ſo far as tlie 

q | crown could convey it conſiſtently with the public good, plainly inclu— 
ded in that grant, as was alſo every protit which could be derived there- 
from. In tine, the words in the town's charter, which recites the par- 
ticulars meant to be comprehended within the bounds deſcribed, men- 
tioning expreſsly /aiinis, ſalinariis, ſeu ſalts patellis, which are undoubted- 
ly within the ſea-mark, or /ittus maris, are fully ſufficient to remove 
every doubt. 

Pleuded for the defenders : That the priority of the charter to the 
town of Culroſs, cannot affect their charter, if it ſhall appear, that what 
is granted by the one charter, is totally diſtin& and ſeparate from what 
is granted by the other. 

The charter to,the town of Culroſs contains only a grant of handy pro- 
perly ſo called, without any mention of a ſhore, or any emoluments 
thence ariſing, as is uſual in every charter, when the ſea- ſhore is inteud- 
ed to be 3 but theſe lands are expreſsly bounded per mare ex 
auſirali par 

The illi tion made by the purſuers between mare and littus maris, 
is equally nice and fallacious. Littus maris is the boundary of the ſea ; 
and when the lands are ſaid to be bounded by the fea, they are to be 
underſtood as bounded by the {tus maris, which is defined! in the civil 
law to be © Quatenus hybernus flutus maximus excurrit ; and therefore 
a right to lands bounded by the ſea, can reach no farther than to the ut- 
moſt verge of the ſhore on which the winter-tide flows. | 

The charter to the Earl of Kincardine expreſsly conveys the Wx 
within the fea-mark ; and though it does not contain an expreſs grant of 
wreck and ſea-ware, yet as the bounds therein mentioned comprehend 
.the whole of the ſhore adjacent to the lands contained in the charter to 
the town of Culroſs, it muſt be underſtood to comprehend a right to the 
ſea-weed, and every other profit ariſing from a right. to ſuch a lr ect 

as A e ee or land within the ſea- mark. 

2. Although a ſubject may in ſome reſpects be underſtood as inter res 
communes, yet that it is nevertheleſs capable of property, is a doctrine 

laid down by Lord Stair, B. 2. T. 1. 5. and as the lands within the 
ſea-mark; or /itius marts, may be underſtood by the feudal maxims to 
be inter regalia, for quae uullius ſunt, ſunt domini regis, the king may, con- 
ſiſtently with public uſe and policy, alienate them, to the effect that 
the grantce ſhall reap any benefit that may accrue from their being un- 
derſtood to be his property, ſubſervient nevertheleſs to the common uſes 
| of mankind. As, therefore, in the grant to the town of Culroſs, no 
| mention is made of the ſea-ſhore, or any advantages proper thereto ; as 
j the lands of the town of Culroſs are bounded by the ſea, of which 'the 
3 bou ndary 1 is guatenus hybernus fluctus maximus excurrit ; as the beneit 
= - _ accruing by ſea-ware, or other caſual advantages, ariſing from the poſ- 
3 ſeſſion of the ſhore, is not granted to the purſuers, and as the defenders, 
by the charter 1663, under which they claim, have an expreſs grant of 


the lands * the i a they muſt of conſequence be underſtood 


6430) 


to have a right to the wreck and ſea ware, as the fruit and produce of 
theſe lands. | 


* The Lords found, that the I have FRE the while wick 
and ware, and other ſea-weeds within the ſea-mark oppoſite to 
© their lands, and of cutting and burning the ſame into kelp.” | 

P. C. 


AQ. C. Holden, Alt. Ja. Bofwell, Reporter, Lord Juſlice Clerk, Clerk, Cihſen. 


No. C. Fune 22. 176g. 
Sir FO HN CORDON of Invergordon, Bark, 
Againſt 
WILLIAM FORSYTH. 


Ming as e comm; loner A qualification. cullgſv. 


"= proceſs for reco vering 9 


a commiſſioner of ſupply in the county of Cromarty. | 
It was urged for the defender, that he was duly qualified to act as a 


commiſſioner of ſupply at all the meetings held poſterior to the 2 1ſt 


May 1765; that he had paid the penalty in which he had been found 


liable by the ſheriff of Cromarty for acting on the zoth of April pre- 


ceding ; and that, having been aſſoilzied by him as to ſubſequent ac- 
tings, he was entitled to plead the exceptio rei judicatac. 


The: Lords, 18th December 1765, * repelled the defence founded on | 


the decreet of the ſheriff of Cromarty, ſuſtained the objection to the 
qualification of William Forſyth as commiſſioner, and found Sir John 


Gordon entitled to recover from him the penalty contained in the a& 


« of parliament for each of the times he acted as commiſſioner of ſupply 


without being duly qualified.“ And, on the 15th February 1766, the 


court found it * relevant for Sir John Gordon to plead colluſion againſt 

© the decreet of the ſheriff of Cromarty, and allowed a proof,” &c, 
The proof of colluſion was founded on Mr Forſyth's having acted as 

commiſſioner from ſolicitation, and contrary to his ſentiments, on the 


procels ſor recovering the penalty, having been brought by Mr Frazer - 


of Ardochy, a perſon confederated with the defender, on the expences 
having been defrayed by Mr Pultney, and not by Mr Forſyth, and, 
on a receipt from the miniſter and elder, of their having received 
actual payment of twenty pounds Sterling for the poor of the pariſh, 
when, at the time of ſigning it, they had not received a farthing. 

The purſuer contended, "I hat, if the proſecution was not brought for 
Che ſerious purpoſe of recovering penalties, if it was intended as a de- 
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tence agalnſt an action to be brought at the inſtance of a real purſuer, 
the whole tranſaction muſt be colluſive, and the penalty decerned for 
deviſed for the purpoſe of ſcreening the defender. | 
Fo qualify a perſon to act as a commiſſioner of ſupply within any 
county or ftewartry in Scotland, and to protect him from the penaltics, 
he muſt, by act 5th Geo. III. © be infeit in ſuperiority or property, or 
in poſſeſſion of lands in ſuch county or ſtewartry, to the value or ex- 
© tent of L. 100 Scots per annum, or be eideft fon, or heir apparent of 
© the perſon ſo infeft, &c. The qualification of the defender is a feu- 
diſpoſition, dated 21ſt May 1765, on which infeitment was taken the 
22d; but no inſtrument of ſeine was extended till the 19th July there- 
after. 
The diſpoſition was only a nominal and truſt-right, without any in- 
tention of a real alienation, and intended ſolely as a colluſive tranſaction 
to protec from the proſecution of penalties. 2%, The inteftment taken 


on the 22d of May is unavailable, the law acknowledging no infeftment 


except a regular inſtrument, executed and extended agreeavle to the 
Forms of law. 

Pleaded for the defenders: That the dry of L. 20 Sterling, in 
which he was found liable by the ſheriff-ſubſtitute of Cromarty, was 
actually paid on the 16th of Auguſt 1705 into the hands of the mini- 
ſter of the pariſh, where it {till remains; and the reaſon for the receipt 
being granted of a prior date, was,' that the miniſter, of that date, had 
obtained an obligatory mifhve for payment of that penalty towards pu- 
blic or pious uſes ; that, though the decreet of the therii7 had thus taken 
effect, and no good reaſon occurred why a ſecond penalty ſhould be in- 
ficted for the ſame offence, yet immediate payment was offered to the 
purſuer of the L. 20 penalty, with ſuch expences as had been incurred 
on account of the defender. Though the defender, upon the 3oth of 
April 1765, acted without a legal qualification, not the leaft prejudice 
aroſe therefrom to any mortal ; he ſerved no political job, aud did hurt 
to no perſon breathing. | 

Whether the defender on the 3oth of April, acted by the inſtigation 
of Mr Pultney, or would have eſpouſed his ſide againſt Sir John Gor- 
don, cannot now be determined: whatever his intentions were, he had 
no opportunity of carrying them into execution ; and it is trifling be- 
yond meaſure, to attempt to prove a man's intention by inference and 
vague conjecture. The action before the ſheriff by Mr Fraſer of Ar- 
dochy, for recovering from the defender the penalties he had by law in- 
curred, had nothing in it colluſive; the ſentence pronounced by the ſhe- 
Tiff was not milder than the law required; nor is there the veſtige of 
evidence of any concert or agreement, whereby the penalty was not to 
be inflicted, or not to be paid; the action was proſecuted u/jur ad /on- 
tentiam, and the ſeatence put in execution. A colluſive proceſs, is that 
in which a proſecutor and defender agree to conduct the action in ſuch 
a manner, that the defender ſhall be acquitted, or that a different 


judgment ſhall paſs from what otherwiſe would have been pronoun- 


ced, had the action been fairly carried on; Voet in lit. de pracvarica- 
tione. Where two perſons offered themſelyes at one and the ſame time 
to proſecute a popular action, the rule in the civil law was Practor eli- 

| | | gat 


(is 


gat idoneorem ; l. 2. J. de popularibus actianibus. Sir John Gordon was 
the perſon who named the defender a commiſſioner of ſupply, and he 
has carried on all his political operations in Cromarty by means of a {et 

of nominal commiſſioners, who have neither property nor poſſafſion 
within the county. Theſe circumſtances do not point him out as the 
perſon to be preferred to Mr Frazer for recovering the penalties ; they 
ſeem rather to bar him perſonali exceptione. 

In the caſe of Duif of Hatton contra Farquharſon of Coldroch, in 
1757, the ee of colluſion was over: ruled, though the circum- 
ſtances were much ſtronger than what occur in the preſent caſe. It is 
immaterial to inquire, whether the defender has received any rents out 
of his lands or not. The law does not require actual poſſeſſion of the 
lands; it is enough to be infeft in them; tor the act of parliament al- 
lows the alternative either of being infelt or in poſſeſſion. 


The Lords : 8 the colluſion pled by the complainer clearly pro- 
ven, and therefore repelled the defence founded upon the de- 
* creet of the ſheriff of Cromafty, and ſuſtained the objection a- 
8 gainſt William Forſyth his qualification as_a commiſſioner of 
* tupply for that county; and found the complainer entitled to 
recover from him the penalty contained in the act of parliament 


for each of the times ſpecified in the complaint when he acted 


* as a commiſſioner of {upply, without being duly qualified. 


Upon a reclaiming petition and anſwers, the Lords adhered.” 


3 
Ag. Seiciter Dundas. Alt. Tlay Campiell, Clerk, Kilpatrick. 
No CI. 8 6 8 Nd . 1769. 


WILL 1. M 3 7 4 LX E RTO N. and other proprietors of 


Salmon- Abi nss on the River of Northeſk, 


Againſt 


FAM S S COTT of Brotherton. 


Conftruction of crurves and cruive- dy ke. 


18 cel fs regulating the defender's cruives, was confined by 


the purſuers to ſeven articles. They complained of innovations 


and irregularities in the conſtruction of the cruives, and contended, 
That, prior to a deciſion in 1763, regulating the des s cruives, 
tha were ſeven cruives placed in the A at or near an equal "YA 
tance from each other, | 
2. That, ſince that deciſion, BY: 4% had taken out all the here. 
ſaid ſeven cruives, and had placed three new cruives at the north end 
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of the dyke upon dry ground, or where water never runs but in time 
of ſpeat or floods, ſo that no fiſh could Fw through them but in time 
. of great ſpeats. 

3. That the place where the cruives were formerly erected, had 
been rebuilt nearly of equal breadth and height with the other parts of 
the dyke; and that it was fortified in ſuch a manner with wood, as to 
reſiſt the utmoſt violence of the river. | 

4. That there was no cruive in the middle of the dyke till the fiſh- 
ing feaſon in 1767 was moſtly over, and then one cruive only was 

: | placed in the middle of the dyke. | 

| 5. That in the new erected cruives two iron rods had been Placed 
and fixed to the inſcales, by which the inſcales were kept from opening 

wider than three inches, and of conſequence no fiſh could puſh in a- 

j gainſt the current, unleſs they happened to ſtrike exactly upon the 

i middle of the opening; whereas, by law and common practice, the in- 

i 4 feales ought to open and ſhut by the force of the current, 

6. That, if any fiſh ſhould get through theſe cruives, they were in- 
tercepted by another dike with an angle in it ſo barricadoed with whins 
and bruſh-wocd, that it was almoſt impoſſible a ſingle fiſh could get 
: over it. 

1 As the defender had eſtabliſhed the neceſſity of this hack. dyke for 
the ſervice of the mills upon the ſides of the river, the purſuers only. 
' inſiſted, that the defender ſhould make no uſe of it for the purpoſe of 
fiſhing, as being contrary to act 1696, and that there ſhould be a gap 
in the middle fiream of the river. 

7. That the cruives were not conſtructed with an intention to catch 
fiſh, but to be ſubſervient to the defender's coble- fiſhing ; and to keep 
them below the dyke; that, for this purpole, there were knots of wood 
placed preciſel 'y in the entry betwixt the inſcales, which effectually im- 
peded the paſſage of the fiſh into the cruives; and as the defender fiſh- 
ed with cobles and nets, both below the old cruive dyke, and betwixt 
it and the new rampart which is built above it, he had it in his power 
to catch the whole fith, without allowing any to pals to the-upper * 
of the river. 

The purſuers therefore 2. aded, That the defender is not entitled to 
maintain his cruive-dvke in its preſent conſtruction, to the prejudice of 

the ſuperior heritors, and that he ought to be debarred from fiſhing by 
net and coble, till he (ould produce documents in ſupport of ſuch right. 
They do not underſtand the aſſumption of the defender, that a right of 
| cruive fiſhing, is the paramount or ſupereminent ae e of fiſhing, and 
h that as ſach it contains in it a right to fiſh in every more {ſubordinate 
| and inferior way; it indeed requires more expreſs grants than the other 
- kinds of fiſhing, but this is owing to the circumitance of its being 
df tought e Nr to the navigation of a public river; and a more ex- 
= preſß right is therefore requiſite to authoriſe it. 
| When a right of+«ſalinon filhing by cruives is given, and that right 
= carried into execution, by the conſtruction of a cruive- dyke, the grant, | 
4 | explained by uniform poile on, cannot be altered or inverted, to the | | 
prejudice of the rights of the 0! her heritors, | | | 


| 
# | The 


> 
wars 
* 
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The grant of cruives in favour of the defender, is no better nor ſtrong- 
er than the grants of other fiſhings, in favour of the other heritors. 
The extent of each of their rights is, therefore, to be determined by the 
mode in which it has been exerciſed, conſiſtent with the public law; and 
the original meaning of the grants muſt be preſumed ſuch as immemo- 
rial poſſeſſion has explained them; 20th January 1665, heritors of Don 
contra town of Aberdeen. 

Anſwered for the defender: That, by the 215th charter of David 
Bruce king of Scots, there was granted perpetually in feu to the Burgeſ- 
tes and community of the borough of Montroſe, one of the defender's 
authors, the aforeſaid borough and pertinents, with fiſhings within the 
rivers of Southeſk and Northeſk by crurves, Zatrs, and nets, as antient— 
ly uſed, and pertaining to the ſaid borough. 


That the defender, his authors, and predeceſſors, for ſome hundreds 


of years paſt, have been in the uninterrupted poſſeſſion of fiſhing ſal- 
mon in the river of Northeſk, both by cruives, and by net and coble. 

That, though it may be competent to the crown to challenge him. 
yet chat the ſuperior heritors have no title to challenge his right of 
fiſhing with net and coble, which are no unlawful engines, unleſs they 
can ſhew a right to fiſh in thoſe parts of the river, where he exerciſes 
that mode of fiſhing. Theſe heritors do not diſpute his right ro a 
cruive- fiſhing, which, as it is the moſt ſupereminent mode of filhing 
known, mult, of neceſſity, include every other manner of fiſhing. 

The circumſtances of the cruives, prior to the deciſion in 1763, can 
have no influence on this queſtion, as they have ever ſince been regu- 
lated agreeable to the judgment of the court. 

2. The number of cruives are fewer now than formerly; but the 
number of cruives to be placed in a cruive-dyke not having yet been 
regulated, nor the proprietor of a cruive fiſhing tied down to keep up 
an equal number of cruives, the purſuers have no title to inquire, 
whether there are fewer or more now than were in former times. 
The three cruives now in the dike are not nominal, nor are they pla- 
ced where no part of the river runs; . when the river was extremely 
low, there were 16 inches of depth of water within the inſcales, 
which was more than ſufficient to carry up a filh of any fize. 

3. The old cruive-holes have been filled up for the benefit of the 
cruive, and to prevent the mills of the defender and of Kinnaber from 
being deprived of water. Ihough the cruive-dike, in 1742, was le- 
veral feet higher than it 1s at preſent, the court found the cruives 
might be railed as high above the water as the cruive-dike. 

4. The cruive-dike had been deſtroyed by the break of the ſtorm 
in 1767; it was repaired and two cruives put up in April, and a third 
was erected, on the purſuer's complaining of the want of it. 

5. At all times, till of late, the two bars in which the rungs of the 
inſcales are placed acrots, were ſixed to the bottom of the cruive, ſo as 
to be immoveable by any force of the water; but (till, there was ſuffi- 
cient ſpace left for fiſh of any kind to paſs into the cruive, without 
vhich no benefit could be reaped from it; the two iron roads complain- 
ed of, were only tried for a ſhort time, 0 keep the in{cales ſteady, and 
they are now removed, The inſcales are now rendered moveable at all 

times, 
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times, ſo as not to make the leaſt reſiſtance to the entry of the fich, 
except what is occaſioned by the ſtream of the water, which no art can 
prevent. | 

6. The pretended barricade is no other than a cheque-dike, kept up 
time out of mind in its preſent form, to convey water to the mills on 
boch ſides of the river, which could not poſſibly be ſerved without it. 

7, The purſuers are in a miſtake, in ſuppoling the defender fiſhes 
with net and coble, betwixt the cruive-dike and the cheque-dike, that 
being impoſſible, as the cheque-dike would prevent the drawing of the 
nets, As to the conſtruction of the cruives, the dike in which the 
cruive-boxes are placed, is made to flop on both ſides, which is abſo— 
jutely neceflary for its ſecurity. The cruive-boxes, which muſt of ne- 
ceſſity have a foundation of ſtone to reſt upon, are placed as near az 
poſſible to the channel of the river, and only about fix inches above it. 
The lengih of the cruive- box is equal to the thickneſs of the dyke in 
which it is placed, the ends of the box being on a line with the ſtones 
of the dyke. The dyke is built of no greater breadth than is neceſſary 
for its ſecurity, and the cauſewaying or ſhoeing lately added is very ma- 
terial for that purpoſe. The inſcales, in place of being taken out at 
the time of the Saturday's flop, are now, during that period, fixed-cloſe 
by a ſtaple to the ſides of the cruive- box, having a full ell of wideneſs 
for fiſh to enter the cruive, and knobs of wood, of about three inches, 
are placed in the bottom and lid of the cruive-box, to prevent the in- 


{cales from going too cloſe. 
© The Lords found the defender had right to a fiſhing by net and 
© coble, as well as a fiſhing by cruives; and found, that he was 
© not bound to alter the preſent height or breadth of the eruive— 
* dyke; but, in reſpect that the alterations, made thereon ſinee the 
vy car 1762, appear to have been made, not with an intention to 
improve the cruive- fiſhing, but the fiſhing by net and coble, and 
© that they are prejudicial to the ſuperior heritors, and to the pre- 
* ſervation of the brood of falmon in the river; therefore find, 
that the thocing or cauſewaying in the river, further down 
than the lower end of the keying ſtones, muſt be taken away 
* and removed; that when, in forbidden times, the cruives are 
taken away, the defender is not entitled to fil up, with looſe 
© flones, or other materials, the hecks or places from whence 
© they are fo r2moved; and, as to the cruives themſelves, find 
that the fame muſt be built upon the channel or bottom of the 
© river, and that the defender is bound to remove the 195 or ſole at 
© the bottom of the mouth of the cruives ; but, as to the inſcales, 
find, that he is not bound to take the ſame out from the crut- 
ves in fiſhing time, bur that it is ſufficient to fix them back, to 
* as they remain open for the purpoſe of the Saturday's flop; and, 
nas to the number of cruives, in reſpect of the immemorial uſage, 
© and tha: the defender has not diminithed the number, with an 
© jntention to improve the cruive fiihing, find, that he muſt place 
© ſeven cruives as formerly, inſtead of three which he now ules. 


Upon a reclaiming petition and anfwers, the Lords adhered, 
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No. Ol 5 Auguſt 7. 1769. 


H ENRY BUTLER Factor appointed by the Barons of ** 


upon the forfeited ęſtate of Cluny, 


- Againſt 


* 


RONALD and ALEXANDER MDONALDS. 


Annexing act, Removing, Proceſs, 


HE queſtion was a removing from certain lands, part of the an- 
4 nexed eſtate of Cluny. 

Pleaded for the defenders: The lands poſſeſſed by them are under 
the direction, not of the barons of exchequer, but of the truſtees for 
annexed eſtates, 

By 25. G. II. c. 41. his Majeſty is empowered to veſt in truſtees 
certain forfeited eſtates, and, among the reſt, the eſtate of Cluny, for 
the purpoſes mentioned in the act. In conſequence of this ſtatute, cer- 
tain truſtees have been appointed by two ſeveral commiſſions in 1756 
and 1761. Theſe truſtees have the ſole management of the eſtates enu- 
merated in the act, to the excluſion of the barons of exchequer. 

Anſwered for che purſuer: There is no doubt, that, by the veſting 
act 20. G. II. c. 41. the barons of exchequer have the power of remo- 
ving tenants, as well as of granting leaſes and levying the rents. It is 
Jus tertii to the defenders to argue upon the different powers of the ba- 
rons of exchequer and the truſtees for annexed eſtates; and it muſt be 
preſumed that thoſe officers know the limits of their reſpective duties 
and powers. 

The Lords differed both as to the validity of the objection, and as 
to its competency. Some were of opinion, that here, as in every caſe, 
it was competent to a tenant to plead defect of title in a removing; and 
the defenders illuſtrated the matter by the compariſon of a ſecond fac- 
tory, which ſuperſedes the firſt, But the majority, though inclined to 
ſuſtain the objection, had there been a competition between the barons 


of exchequer and the truſtees for annexed eſtates, did not think them 


ſelves entitled to enter into it, in Hoc ftatu, as being ius terti to the de- 
fenders, And therefore the court * Repelled che defence, and decer- 
ned in the removing. 

Several other defences were pleaded in this proceſs. 

After the ſummons had been called, a blunder having been diſcover- 
ed in the execution, it was ſent to the country in order to be executed 
of new, The defenders, in the mean time, put up prateſtation for not 
inſiſting ; but the ſummons being returned with the new execution, and 
preſented before the lapſe of the days of compearance to which it had 
been made, the proteſtation was immediately ſcored. Upon this /pectes 


ſacli the defenders pleaded, Ih, That the ſecond execution of ihe ſame 
Aa a ſummous 
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ſummons was irregular. But this was repelled; becauſe, at the time of 
the ſecond execution, the ſummons had not been brought into court. 

2do, That it was improper to call the ſummons before the days of 
compearance in the ſecond execution were elapſed, and conſequently 
that the proteſtation ought not to have been ſcored, but allowed to be 
extracted, whereby the inſtance muſt have periſhed, and a new ſum- 
mons become neceflary,. | 1 

This objection was likewiſe over- ruled; becauſe a party may ſiſt him- 
ſelf without any ſummons at all; and the preſent defenders muſt be 
conſidered as having renounced this dilatory defence, which ought to 
have been pleaded in initio litis. And that, though it was argued from 
the bar, that a litigant is not bound, by the compearance of his counſel, 
before the lapſe of the days: That the act of ſederunt concerning di- 
lators, relates only to the caſe where the parties have actually come in- 
to court; and, that the objection now pleaded was formerly ſuſtained, 
where a ſummons had been called upon the very day of compearance; 
2d January 1680, Arbuthnot, obſerved by Lord Fountainhall. 


| G. F. 
Act. King's counſel, Alt. Lockhart, Elpbinſton. Reporter Names. 
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1766, 1767, 1768, and 1769, having been omit- 
ted in the courſe of the preceding Collection, the 


Faculty was deſirous that they ſhould ſtill be collected. 


The SvePLEMENT is intended to make up the defi- 


ciency in ſome degree. 
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SUPPL E MENT 


TO THE 


FACULTY COLLECTION 


D F C185 ee mi 


From the Year 1765 to the Year 1769, 


No, I, | | February 13. 1765. 


Mr ROBERT DALRYMPLE; 
Again 


Sir ROBERT GORDON. 


TERM LEGAL AND CONVENTIONAL. 


Sentence of Depoſition of a M rmfier affirmed by the Aſſembly, 


\ Miniſter having been Jepaticd by a ſynod, 28th April 1763, the 


ſentencc was affirmed by the General Aſſembly, iſt June, who 
declared the pariſh vacant from the date of their own ſentence. 

Sir Robert Gordon the patron, refuſed to pay his ſhare of the Whit- 
ſunday ſtipend 1763, upon the ground that the depoſition took place 
from the date of the ſentence of the ſynod, which was prior to Whit- 
ſunday ; and quoted Lord Bankton, II. 8. 220. and 227. to ſhow that 
the ſentence of the Aſſembly muſt draw back to that period. 

The Lords decerned for the ſtipend 1 in — and found Sir 
Robert liable in expences. 


Act. Dav. Dalrzmple. Alt. Lockhart, 
Bbb 


G. F. 
No. II. 
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No, II. | | | February 15, 1765. 
CAARLES MACRX INNO NM; 


Againſt 


Sir AME S MACDONALD. 


SUCCESSION. PERSONAL AND REAL. 


/ the actual heir has acceſs to ſerve? Will his Deeds affect the Eſtate, 


though he be obliged to denude ? 


FI K eſtate of Mackinnon ſtood diſponed to John Mackinnon 

* younger, and the heirs-male of his body; whom failing, to a- 

ny other ſon of the body of John Mackinnon elder; whom failing, 
* to John Mackinnon tackſman of Miſhiniſh.' 

Upon the death of John Mackinnon younger, without iſſue male, 
Miſhiniſh ſerved as neareſt and lawful heir- male of proviſion, and was 
infeft. 

Some years after, a ſon, Charles, was born to old Mackinnon. 

Charles inſiſted in a proceſs againſt Miſhiniſh, as ſtated Vol. I. of 
the Faculty Collection, No. 204. and the Lords found, * That the pur- 
* ſuer had right to the eſtate of Mackinnon from the time of his birth; 
and that the defender is obliged to denude thereof in his favour.'” 

Having thus prevailed againſt Miſhiniſh, Charles Mackinnon obtain- 
ed himſelf ſerved heir of proviſion in ſpecial to John Mackinnon young- 
er, his brother, and brought an action of reduction- improbation for 
ſetting aſide the ſale of the lands of Strath, part of the eſtate of Mac- 
kinnon, which Miſhiniſh, during his poſſeſſion, had ſold to John 
MKenzie writer to the ſignet, for behoof of Sir James Macdonald of 
Macdonald, who was already infeft, 

Pleaded in defence: 1mo, The petitioner is bound by the judgment 
in the caſe of Miſhiniſh, being his only title in the preſent action. But 
that judgment implied, that titles were properly made up by Miſhinith : 
It does not find his right to have been void; but, on the contrary, de- 
cerns him to denude, and finds that the right of the purſuer commenced 
from his birth. 

2do, As Miſhiniſh was rightly ſerved, ſo all his onerous acts and 
deeds muſt be effectual againſt the eſtate. 

ztio, The obligation to denude was merely perſonal, and cannot at- 
fe& the right of a third party, who purchaſed, bona fide, upon the faith 
of the records, while the right of Miſkinith ſubſiſted. 

Anſwered, 


ns 


Anſwered, to the ½: No ſolid argument can be drawn from a cri- 
tical interpretation of the words of the interlocutor in the cafe of Mi- 
ſhiniſh, pronounced betwixt different parties, where the only queſtion 
was, whether the remoter heir was bound to denude upon the birth of 
the nearer? and where the validity of purchaſes from the heir in poſſeſ- 
fon did not come to be diſputed. 

To the 2d, Eſto, that Miſhiniſh was rightly ſerved, ſtill his right was 
conditional merely, and defeaſible in a certain event; and hat intrinſi- 
cally, from the very nature of the right; like a right to excambed 
lands, or a right to lands gifted by a donation inter virum et uxorem, 
which, though indefeaſible ex facre, are affected by an implied condi- 
tion, upon the exiſtence of which they become void, as if they had ne- 
ver exiſted, 

Or perhaps the right of Miſhiniſh may more properly be conſidered 
as containing a /u/penſtve condition; and, ſince the condition failed, the 
right muſt be held to have been void from the firſt ; like an infeftment 
a me, which is pendent on the condition of the-{uperior's confirmation; 
or an infeftment in warrandice, pendent on the condition of evic- 
tion. ; 

In this view of the caſe, Miſhiniſh muſt be held to have been a truſ- 
tee for behoof of the nearer heir, when he ſhould exiſt. And an im- 
plied truſt is equally effectual, as if it had been expreſſed: Thus where 
a ſum of money is provided to huſband and wife for their liferent-uſe 
allenarly, and to the children to be procreated of the marriage in fee, 
the huſband is underſtood to be fiar; but it is only as truſtee for the 
children naſcituri. 

But, allowing the condition of the exiſtence of male iſſue of Mackin- 
non elder not to have been ſuſpenſive of the right of Miſhiniſh, but 
reſolutive merely; ſtill, it will not follow, that his acts and deeds could 
affect the fee of the eſtate. 

A putative heir, ſerved upon the ſuppoſition that the nearer heir does 
not exiſt, poſſeſſes under a ſimilar condition; and the conſequence is, 
that, as ſoon as the true heir appears, his infeftment becomes void, and 
every burden flies off, which .he has impoſed upon the eſtate. In the 
ſame way, in the caſe of the proteſtant heir, who has made up titles 
upon the act 1700, c. 3. by. ſervice and infeftment; if the popiſh heir 
ſhall take the formula within ten years, the former infeftment is re- 
ſolved; and every deed, by which the eſtate might have been affected, 
is reſolved with it. 

To the 3d, There is no ground for ſaying, that Miſhiniſh was under 
a per/onal obligation to denude upon the exiſtence of the nearer heir. 
On the contrary, the condition was inherent in his right, Nor has 
this doctrine any tendency to weaken the ſecurity of the records. Ex- 
cept in the caſe of an entail, the law promiſes no ſecurity to a pur- 
chaſer from looking into the laſt infeftment, whether it proceeded up- 
on a charter or a retour. If it proceeded upon a retour, as in this caſe, 
it is incumbent upon him to look into the deſtination in the charter, 
and he cannot be ſecure, if the ſervice be not agreeable to that deſti- 
nation, or if any of the heirs preferably called do or may exiſt. 

| | Replied: 
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Replied : It is inconſiſtent with what has been admitted by the pur- 
ſuer, to hold that the right of Miſhiniſh was pendent upon a ſuſpen/eve 
condition. It is an agreed point, that the purſuer has no right to the 
rents prior to his birth; and the inſtances of reſolutive conditions in- 
herent, vi legis, appear to be miſtaken, For, with reſpect to a right of 
excambed lands, the contract of excambion points out the nature of 
the right, and puts the purchaſer on his guard. With reſpect to lands 
gifted by a huſband to his wife, the deſignation of the diſponer is a 
ſufficient warning; and, as to purchaſes from the proteſtant heir, he is 
always ſerved virtute actus parliamenti, which is equivalent to a reci- 
tal of the whole ſtatute. | 5 

The Lords * ſuſtained the minute of ſale entered into between John 
* Mackinnon of Miſhiniſh, and John Mackenzie writer to the ſignet, 
with the ſeiſine thereon, and diſpoſition in implement of the ſaid mi- 
nute, by the ſaid John Mackinnon, in favour of the ſaid John Mac- 
kenzie, as ſufficient to exclude the purſuer's title; and, therefore, aſ- 
ſoilzied from the whole concluſions of the purſuer's libel.“ 
Afterwards, Charles Mackinnon raiſed a new ſummons, in which he 
ſubſumed, that the ſervice of Miſhiniſh was erroneous, and contrary to 
law; and concluded, that it ſhould be declared to have been null and 
void ab initio. This action having been remitred to the former, which 
was kept in dependence by a petition, introduced a new field of argu- 
ment. | 
Pleaded for the purſuer : By the Roman law, he is heir * Quem ne- 
mo praecedit, aut praecedere poteſt. This was the rule in inteſtate 
ſucceſſion, which depends upon the implied will of the defun& ; much 
more ought it to hold in ſucceſſion by deſtination, which is founded up- 
on his expreſs will; and, it is a clear contradiction to that will, if a per- 
fon, who is called after another, be allowed to enter to the ſucceſſion 
before that other has failed. tel rhe 

In like manner, the ſubſtitute was never admitted, fo long as there 
was a poſſibility that the inſtitute might exiſt. Accordingly, in our ſe- 
tlements, the clauſe, quibus deficientibus, has always been underſtood to 
denote quandocunque deficientibus. The caſe muſt have often occurred 
in tailzied ſucceſſion ; yet there is no example of a remoter heir attempt- 


Ga «„“ „ 


ing to ſerve till that of Leven in 1677, where the claim was rejected. 


And though afterwards, in the caſe of Roſehaugh in 1708, the remoter 


heir was admitted to ſerve, it was only with a view of avoiding the in- 
conveniencies of a vacant fee, not that he was conſidered as the true 
:,ecir; for he was found obliged to denude, as ſoon as the true heir ex- 
iNNed. b 

If Miſhiniſh ſhall be conſidered as having been the true heir at the 
time of his ſervice, the conſequence is, that, though he had not ſerved 
till after the purſuer's birth, he muſt till have been preferred: The 
right could not depend upon the time of the ſervice ; nay, if he was re- 
gularly ſerved at all, he could not have been obliged to denude. Se- 
mel haeres ſemper haeres; if the right was once veſted in him, it could 


not determine upon a future contingency, | 
| . Such 


queſtion. 


( 9 1] 


Such is the doctrine of the Roman law; and, though the forms of 
feudal conveyances cannot be regulated by that law, yet there is no in- 
conliſtency in ſuppoſing that the effect of the right, after it is conſtitu- 
ted, may be determined by it. 

And the inconveniencies, which may be ſaid to ariſe from keeping 
the fee vacant, are not to be put in the balance with the injuſtice of 
allowing the remoter heirs to enter, and ſquander or ſell the eſtate. 
But all thoſe inconveniencies may be obviated, by veſting the eſtate in 
a curator bonis, with powers ſimilar to thoſe of a truſtee in an Engliſh 
contract of marriage, who may hold the eſtate for many years, for be- 
hoof of heirs unborn, without any inconvenience. 

Indeed the end may be attained in a different way, by allowing the 
heir exiſting to ſerve in the mean time, and to make up feudal titles; 


but fo as, upon the exiſtence of the nearer heir, his ſervice and infeft- 


ment may become null and void, ab initzo, 

And ſo it is in the conditional init of the Roman law. If the 
condition exiſts, the inſtitute is heir, and was heir from the death of 
the teſtator; if the condition fails, he is not heir, nor ever was heir 
from the beginning. Again, if the inſtitute will find caution, he is _ 


| mitted to poſſeſs, and there is no place for a curator bonis; l. 12. D. 


ſatiſd. cog. Upon this authority, the purſuer may admit that Midi- | 
niſh was intitled to poſſeſs, nay, that he was intitled to make up feu- 
dal titles: But that poſſeſſion, and thoſe titles, will not invert the na- 
ture of his right, or make it abſolute and indefeaſible, when it was plain- 
ly conditional, by the very titles upon which he was admitted to the 
poſſeſſion, and defeaſible upon the exiſtence of the heir who was cal- 
led before him. 0 | 
Anſwered : The doQtrine of the purſuer would be attended with the 
moſt extraordinary conſequences, In a ſettlement like the preſent, 
there might be a poſſibility of the exiſtence of a nearer heir, for half a 
century or more. During all that period, the vaſſals of the defunct 
would have no ſuperior ; his ſupgrior no vaſſal; his creditors could do 
no diligence agaiuſt the eſtate; his debtors could not make payment; 


his heir- ſhip- moveables mwoald periſh without any to uſe them. 


To remedy theſe inconveniencies, by allowing the fee to fall into the 
hands of the ſuperior, would certainly be contrary to the will of the 
defunt. The expedient of appointing a curator boni would be but a 
partial remedy, ſuppoling 1 it to be competent; and the peraicious effect 
of it to the country 1n general is obvious, 

The ingenious ſubtleties of the Roman law do not enter into this 
* 

The maxim, that an heir is Que nemo praecedere poteſt, is not received 
with us. On the contrary, a father may ſerve heir to his fon, though 
there is always a poſſibility of the exiſtence of iſſue of his own body, 
by whom he would be excluded; Star, III. 5. 50. In the ſame manner, a 


fiſter may ſerve heir to her brother; a brother conſanguinean may allo 


ſerve, though in both theſe caſes, there is a poſſibility of a nearer heir. 
The chancery 1s bound to iſſue brieves in fav our of the actual heir; and 
the queſtion 1 is, guis ſit n haeres, not an ſit, or quis eſſe pol t? 

CE | lhe 


„ < 
K * A 


- 
>, 1 3 7 
— a a 
— * 1293 ex f 4 
3 0 
2 — < 8 * 
ccc ee — 2 
— 3 . * 


1 
— Alt Kea 
N 


a — 6 : 
sf C RY — —— 


— Go, 
renn y 
. 3 


* W 


( 198 ) 


The queſtion, whether the actual heir ſhould be allowed to ſerve, ap- 
Pears to have occurred for the firſt time in the caſe of Corehouſe, ann, 
I647, and was adjuſted by the Lords upon a reference, In ſtating 
that caſe, Lord Stair, III. 5. 50. gives his opinion, that the perfon 
ought to be ſerved, who, at the time of the deceaſe, is neareft heir. 

It is true, that in the competition about the ſucceſſion of the eſtate 
of Leven, 16th February 1677, Bruce contra Melvil, obſerved by Lord 
Stair, the court, by a plurality, refuſed to allow the actual heir to ſerve, 
and left the eſtate to be adminiſtrated by a curator bonzs, but upon look- 
ing into that deciſion, reaſon will be found for not holding it as a pre- 
cedent. | 

Accordingly, the next time the queſtion came to trial, in the ſucceſ- 
ſion of Sir George Mackenzie, the actual heir was allowed to ſerve, 2d 
January 1708, obſerved by Preſident Dalrymple and Lord Fountainhall, 
both of whom remark, that the judgment proceeded upon no ſpeciality, 
but upon the abſtract point, as to which the Lords were unanimous. 

Soon after, an opportunity occurred of again giving judgment upon 
the ſame point. For, - the poſſible heir having exiſted, an aQtion was 
brought in his name, and the heir ſerved decerned to denude ; Foun- 
tainhall 6th and 13th December 1709; and the ſame judgment was gi- 
ven in the original queſtion with Miſhiniſh in 1756. 


»The Lords ſuſtained the defence, and aſſoilzied from the reduc- 
tion of the ſervice. | 


8. k. 
Ad. Ferguſon, Burnet, ahn Campbell jun. H. Dundas. 
Alt. Lockbart, Garden, Sir David Dalrymple. 
No. III. | February 15. 1765. 
Mrs ANN MACDOMALD, 
Againſt 


CHARLES MACKINNON, 


* PERSONAL AND REAL. 


A Founture provided by the actual Heir in poſſaſſion, if good againſt the 
 £Eftate? | | 


TON MACKINNON tackſman of Miſhiniſh married Ann Macdonald, 
) daughter of Donald Macdonald of Benbecula, and, by poſtnuptial 
contract, provided her, in the event of her ſurvivance, in a liferent- 


annuity of. 200 merks. 1 
| uring 


699 
During the marriage, Miſhiniſh acquired the poſſeſſion of the eſtate 


of Mackinnon, in the manner explained in the preceeding deciſion. 


And, upon the narrative, that a ſmall additional tocher had been paid 
him, he provided her in the locality of certain lands, part of the eſtate 
of Mackinnon. | | | 

After the death of Miſhiniſh, an action was brought by his widow 
againſt Charles Mackinnon, now of Mackinnon, for the mails and du- 
ties of her locality-lands. | 

Sundry objections were pleaded to the titles produced by the purſuer; 
but what the defender relied on, was the general argument of the defect 
of power in Miſhiniſh to burden the eſtate. 


The Lords repelled the defences,” 


AQ, Montgomery, Wight. Alt. Barnet. 


No. IV. February 22. 1765. 


FANET STEEL; 


Againſt 


ALEXANDER Earl of Home. 


HER 
8 


ITABL ND MOVEABLE, —PR#- 
C | 


1 E 
RIPTION. 


Perſonal Bond before 1641, if made moveable by Aſię nation or Bond of 


Corroboration after it? f interrupted by a Proceſs on inept Titles? 


N 1638, James Earl of Home as principal, and George Home 
younger of Wedderburn, William Home of Ayton, Sir Archibald 


Douglas of Spot, Sir Robert Douglas of Blackerſton, and Alexander 


Home of Haliburton, as cautioners, granted bond to Laurence Hen- 


derſon, whom failing, to his two daughters, Janet and Barbara, for 
3000 merks, with annualrent and penalty. 


In 1659, Laurence Henderſon, with couſent of his two daughters, 


.conveyed the bond to his other two daughters, Iſabel and Margaret. 


In 1663, the Earl as principal, with Alexander Home of Ayton, and 
Sir Robert Douglas of Blackerſton as cautioners, granted bond of corro- 


boration to Iſabel and Margaret, accumulating the principal and annual- 
rents into a capital of 3630 merks, 


In 


2006 


In the ſame year 1638, the Earl as principal, with Sir David Home 
of Wedderburn, Sir Archibald Douglas of Spot, and Alexander Home 
of Haliburton, granted another bond to Laurence Henderſon and hig 
two daughters for 4000 merks. | 

In 1660, this bond was in like manner aſſigned to Iſabel and Marga- 
ret. 

And in 1663, a like dd of corroboration was Franted for the aceu- 
mulated ſum of 4840 merks. 

Inhibition followed upon theſe ſeveral bonds in 1664. 

A proceſs for payment appears to have been alſo brought, and an ex. 
tracted act was produced, bearing date 31ſt January 1682. 

Several markings appeared on the margin of the act, one of them of 
25th July 1688, in theſe words, Aviſandum 1 ſupra, and grants cer- 

* tification againſt the defender for not production of his other titles, 

* (figned) John Lockhart. 

Margaret Henderſon, one of the creditors in the bond, married Hen- 
ry Alcorn, 

Upon her death in 1723, Richard Alcorn her fm, confirmed her 
ſhare of the bond for 3000 merks. And, upon the 22d of June 1728, 
executed a ſummons againſt the then Earl of Home for payment of 
both bonds; and, having taken decree cagnitionis cauſa, obtained de- 

.cree of adjudication in 1730. 

James Alcorn the ſon of Richard, having ſerved heir in general to 
his father, diſponed his right to Anna Yule his mother, who inliſted in 
an action of maills and duties. 

Anna Yule having died during the dependence, all the above men- 

.- tioned rights and titles were adjudged by Janet Steel from James Alcorn, 
as charged to enter heir to his father Richard, his grand-father Henry, 
and his mother Anna Yule. 

In 1759, Janet Steel wakened the proceſs of mails and duties, in 
«which various defences were pleaded, 


I. Heritable and moveable. 


The firſt defence was, that the adjudication, at the inſtance of Ri- 
-chard Alcorn, was null and void, as led upon an inſufficient title ; fo 
that the after ton of his intereſt by Janet Steel, mult be ineffec- 
tual, 5 
The two bonds were both granted before the 1041. They were 
therefore heritable, as bearing intereſt; and could not be carried by Ri- 
chard Alcorn's confirmation as executor to his mother. 

The act 1661, c. 32. has no retroſpect farther than to the 16th of 
November 1641, the date of the reſcinded ſtatute ; and it does not va- 
ry the caſe, that thoſe bonds were aſſigned in 1659 and 1000, or that 


bonds of corroboration were granted i in 1663. 1 
| The 


( an } 
The ſole purpoſe of the af/ignations, was to tranſmit the right to I- 
ſabel and Margaret, fantum et tale, as it ſtood in their father; or, ra- 
ther as it would have ſtood in Janet and Barbara, the original ſubſti- 
tutes, had no aſſignation been granted. An aſſignation has no other ef- 
fect than to carry the right as it was in the cedent. So ſays Lord Stair, 
in treating of the aſſignation of heritable bonds, III. 3. 15. And ſo it was 
found, December 12. 1627, Falconer contra heirs of Beatie, in the caſe 
of a bond heritable as bearing annualrent; and 28th January 1708, 


Muirhead contra Lockhart.; and 17th November 1747, Kennedy contra 
Kennedy, in the caſe of bonds heritable by a clauſe ſecluding executors. 


As to the bonds of corroboration, they gave no additional ſecurity, the 


only new obligants being the heirs of the original debtors ; they had no 


other effect than to accumulate the intereſt, and were granted accumu- 


lando jura juribus, A moveable bond of corroboration does not impair 
the original hetitable ſecurity, as appears from Dirleton, voce, Heir and 
Executor, and, Bankton II. 1. 39. as well as from the decifions marked 
in the Dictionary, Heritable and Moveable, p. 372. This doctrine was 
held in the deciſion, 8th January 1740, Duke Hamilton contra Earl of 
Selkirk, Dict. Heritage and Conqueſt, where it was found that a move- 
able bond taken for the principal and annualrents, due upon an heritable 
bond, did not innovate the ſecurity as to the principal ſum, which de- 
ſcended to the heir of conqueſt while the accumulations deſcended to 


the heir of line. 


Anſwered: When Laurence Henderſon aſſigned the two bonds to 
his younger. daughters, long after the 1641, he could have no view of 


making them deſcendible to heirs, Had they purchaſed ſuch bonds, 
they. would have become moveable in their perſon; and it rather 
frengthens the argument, that, in place of being purchaſed, they were 
aſſigned by their father, as a portion to his daughters. 
But the matter is ſtill clearer upon the footing of the bonds of cor- 
roboration. Theſe were certainly * contracts and obligations for ſums 
*-Of money, with clauſe of annualrent, made and dated after the 16ih 
of November 1641;' and, therefore, in terms of the ſtatute 1661, 
muſt be © holden and interpreted to be moveable bonds. 

It is a miſtake to ſay that theſe bonds were merely corroborative 
of the. original bonds, They are granted to the daughters in place of 
the father, for different ſums, with different penalties, payable at dif- 
ferent times, If the.creditors had taken up the money in 1663, and 
lent it to another debtor, upon a hond in the ſame terms with the o- 
riginal-bend, the debt would have been moveable ; if ſo, it is difficult 
10 ſee why the ſame conſequence ſhould not follow, when a new le- 
curity is taken from the ſame debtors. 


* The Loh found, that the principal. ſums. contained. in the original 
bonds of 3000 and 4000 merks, being heritable, as the law flood 
at the time when they were granted, were not rendered moveable, 
eicher by the aſſignations, or by the bonds of corroboration gran- 
ted in the 1663; and conſequently, that Richard Alcorn's confir- 
mation, as executor to Margaret Henderſon his mother, did not 
* carry or veſt in him any right to her ſhare of the principal ſums, 
Dd d | * contained 
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© contained in the original bonds; and, therefore, that the decrees 
of conſtitution and adjudication, at Richard Alcorn's inſtance, are 
in ſo far void and null: But found, that the confirmation of Ri. 
* chard Alcorn, as executor to his mother, did carry her ſhare of 
the principal ſums contained in the bond of corroboration 1663, 
in ſo far as the ſame were made up of bygone annualrents, which 
© had fallen due upon the bonds of corroboration, from the death 
* of Henry Alcorn his father; and, therefore, in ſo far ſuſtain the 


* decree of conſtitution and adjudication at Richard Alcorn' s in- 


-* ſtance,” 
II. Preſcription, 


The ſecond defence was the negative preſcription. 

To this it was anſwered, That the NEE had been es a 
ed by proceſs. 

Replied for the Earl of Home: lu, The ſummons executed upon 
the 22d of june 1728 was inept: That ſummons was raiſed by Richard 
Alcorn, as executor confirmed to Margaret Henderſon his mother; but 


the bonds being granted before 1641, were heritable, and could not be 


carried by confirmation, 


As, therefore, Richard Alcorn had made up no proper title to the 


bonds, ſo an action, at his inſtance, can no more be conſidered as an in- 
terruption, than an action at the inſtance of a perſon who had no con— 
nection with the creditors. The mere zus Jangumes Is no title, active 
or paſhve. 

But, 2do, allowing that ſummons to have been an interruption, the 
preſcription had run before it was raiſed. 

For, computing backward from the execution of the ſummons 224 
June 1728, the 40 years will run to the 22d of June 1688; and, if no 
Judicial proceedings appear, during that interval, the bonds muſt have 
been, preſcribed before the commencement of the aQion. 


For inſtructing ſuch proceedings, the purſuer produces no more than 


an act, ſaid to have been granted in 1682; but he has not produced the 
ſummons in that pretended action, nor any ether ſtep of proceſs. The 
markings upon the act deſerve no credit. Three of them are dated in 
1682, but theſe are neither ſigned nor authenticated in any reipect. 
The fourth, bearing date 25 July 1688, does indeed bear a ſignature: 
Bur, 1. quomods conſtat, that it is the ſubſcription of a judge? 2. The 
proceſs muſt have been by that time aſleep, as no ſtep appears to have 
intervened between the 1682 and the 1688. 

At any rate, 3lio, The act is no interruption, with regard to the bond 
ſor zooo merks, in reſpect it appears from the act itſelf, that the 
purſuer reſtricted his demand to the bond for 4000 merks. 

Duplied for the purſuer, to the firff: Though the objection to the 
title of Richard Alcorn was admitted, it would not follow that the ſum— 
mons at his inſtance was not a ſufficient interruption, 
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conſtitute the firſt, it is neceſſary, that legal titles be made up; the other, 
being no more than an intimarion to the debtor that the creditor has not 
relinquiſhed his right, may proceed in the name of a perſon who has 
the radical right in him, though he may not have followed out the 
forms neceflary to give him the jus exigendi. This doctrine ſeems to be 


| ſupported by the opinion of Lord Stair, II. 12. 26.; and, in the caſe 


26th July 1637, Ld. Lawers contra Dunbars, an interruption was ſuſ- 


tained, upon diligence at the inſtance of a ſon, who had confirmed ex- 
ecutor to his mother, in a ſubject which he ought to have taken up as 


executor to his father. 
To the 2d, As ſoon as an act is extracted, the warrants of it are ſent 


to the record, ſo they could not be produced; but, at any rate, there 


is no neceſſity to produce warrants poft tantum temporis, | 

The appearance of the ſignatures upon the act is explained from the 
ſtatute 1686, c. 3. That ſtatute requires, that, from and after the iſt of 
November 1686, all interlocutors be ſigned by the judge, which ſhows 


that a contrary practice had formerly prevailed. Accordingly, the 


markiags, prior to the ſtatute, are unſigned; but that of 25th July 1688, 


is ſigned by Lord Caſtlehill, by whom it was pronounced. And there 


is no ground to preſume that the proceſs was aſleep. Omnia pracſumun- 
tur folemmiter acta; beſides, in thoſe days, it was thought ſufficient to 
keep a proceſs from fleeping, that it was called within the year, though 


there was no marking upon it; as appears from the deciſion Home, No- 


vember 1682, Home contra Earl of Home, Di&. Proceſs, \ Wakenimng, 


To the 34, The act appears to have been deligned for proving the 


paſſive title againſt one of the cautioners, as repreſenting his grand 
father, who was bound only in a bond for 4000 merks; and, there- 
fore, does not imply a paſling from the other. | 


»The Lords repelled the defence of preſcription, fo far as con- 
* cerns the bond for 4000 merks; but found the bond for 3000 
* merks preſcribed,” 


The point-of preſcription was afterwards taken up on a different 


-footing, in conſequence of certain alledged acts of interruption, which 
wete not before the court, when this interlocutor was pronounced. 


© 3 
Auchialect, Reporter. Aa, Milier Advocatus, John Dalrymple. Alt. Lodhhart, Rae. 
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A title to take, and a title to in&grupt preſcription are different : To 
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No V. February 27. 176g, 


CORRI E; 
Againſt 
Mr YA MES PHILP. 


HUS BAND AND WIFE-—HERITABLF 
AND MOVE ABI E.— MUT UAL CON 
TRAC 


Bond cujus dies ceſſit, If it falls under the us Mariti *—Prancipal 
payable after the Huſband s death, though Intereſt current from a 
preceding Term. Can a Woman, married without Contract, retain 


ber Tocher in lieu of her legal Prov ifions ? 


N 1749, Mr John Philp executed a bond of . to his daugh- 

ter Margaret, for 12000 merks. 

The bond was made payable at the firſt term of Whitſunday or Mar- 
tinmas after his death, with intereſt from the term preceding. And it 
contained a clauſe, * That, if ſhe die before ſhe be married, ſhe ſhall 
© have right only to diſpoſe of 5000 merks, of the proviſion above 
© mentioned, by teſtament or otherwiſe; but, if ſhe be married, to have 

< power to diſpoſe of the whole to her huſband, her heirs, executors, or 

aſſignees. 

By an after explanatory deed, Mr Philp declares, That it ſhall be 
in the power of his ſaid daughter, if the die unmarried, to diſpoſe of, 

und convey, to any perſon ſhe ſhall think proper, for any m_ one- 

rous or gratuitous, the ſaid ſum of 5000 merks.' 

In 1754, Margaret Philp married Joſeph Corrie * of Dum- 
fries, without conſent of her relations, or contract of marriage. 


Mr Philp, who had been ſtruck with a pally i in 1751, died 20th De- 


cember-1760. Joſeph Corrie died bankrupt, in February 1761, leaving ; 


two frakdcen, 
Margaret ſurvived her huſband for two years, and was ſupported by 


Mr James Philp her brother; againſt whom an action was brought by 
the truſtee for Joteph Corrie 8 creditors, for payment of the bond of pro- 


viſion. 


Pleaded in 1 190, The huſband having died before the term 


of payment, the bond could not veſt in him, jure mariti. Had Margaret 
herſelf predeceaſed that term, the bond would have become ineffectual; 

while, therefore, her huſband lived; ſhe had but a ;/pes ſucceſſionis; 
and conditional rights fall not under the. jus mariti, unleſs the condition 
be purified, during the ſubſiſtance of the marriage. So it was expreſs- 
ly found 7th February 1693, and 18th December 1694, Fotheringham 


contra Earl of Home; and Lord Bankton gives his n to the fame 


purpoſe, I. 5. 87. 

It may be true, that Margaret might have aſſigned the bond to her 
huſband ; but many ſubjects may be — which are not carried by 

the 
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the operation of law; as bonds ſecluding executors, rents of lands which 
may become due after the diſſolution of the marriage, or a future ſuc- 


ceſſion. | 


2do, As the bond, though not payable till Whitſunday 1761, the 


term after the father's death, bore intereſt from the Martinmas prece- 
ding, it was heritable, quoad fiſcum et relictam, and could not fall under 
the jus mariti. And, in ſupport of this poſition, the defender referred 
to ſeveral deciſions, as 8th January 1624, Henderſon's bairns contra 
Murray; 1oth March 1630, Lindſay contra town of Edinburgh; and 
ziſt July 1666, Gray contra Gordon, obſerved by Dirleton. 
It was argued, that as bonds bearing annualrent had come 1n place 
of rights of annualrent, thoſe feoda pecuniae introduced from the prohi- 
bition of intereſt of the canon law, ſo all ſuch bonds were originally 
conſidered as heritable, and they are ſtill conſidered in that light, as to 
the intereſts of huſband and wife, in conſequence of the exception in 
the act 1661. A diſtinction has indeed been made in this reſpect, be- 


fore and after the term of payment ; but, whether the term of payment 


of the principal, or of the intereſt, be the criterion, has been variouſly 
decided, as may be ſeen in the caſes obſerved in the Dictionary of de- 
ciſions, voce, Heritable and Moveable, p. 370. and in ſeveral other caſes. 

But the bond now in queſtion is of a peculiar nature; as, upon the 


_ exiſtence of the condition, it draws back to the term preceding the fa- 


ther's death, from which period, it was a /ors bearing intereſt, and there- 
fore heritable. | | | 
3t:0, Suppoſing the ſum in the bond ſhould not be found heritable, 


the defender muſt be intitled to retain the expence laid out by him in 


maintaining Margaret, after her huſband's death; for, had ſhe been ftill 
alive, ſhe would have been allowed retention, in ſecurity of her legal 
proviſions, 3 | 

To prove that Margaret herſelf would have been intitled to retain, 
| reference was made to the deciſions upon that point, obſerved in the 
Dictionary, voce, Mutual Contract; and it was argued, that the protec- 
tion of the court could not be limited to thoſe who had entered into 


marriage - contracts; but ought, a fortiors, to be extended to ſuch impro- 


vident women, as having married unadviſedly, and without the concur- 


rence of their relations, were ſo much more the objects of compaſ- 


on, 
The opinion of Lord Bankton, I. 5. 89. was appealed to, as expreſs 
upon that ſubject ; alſo, a deciſion obſerved by Lord Fountainhall, roth 
November 1687, creditors of Ogilvy contra Scot, with ſundry Engliſh 
reports, as 1. Peer Williams, 382, Jacobſon v. Williams; 2. Vernon 
494, Lady Oxenden's caſe; 2. Vernon 626, Lupton et ux. verſus 
Tempeſt; 3. Peer Williams 202, Brown et ux. verſus Ellon. 
Anſwered to the 1 As Margaret ſurvived her father, the bond 
was fully veſted in her, and conſequently fell to her huſband jure ma- 
Titi, And it made no difference, that it was not payable till the term 
after the father's death; dies ce//it, licet nondum venerit. 
The authorities therefore are miſapplied; they relate to conditional 
Eee | obligations ; 
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obligations; but, though dies zncertus habetur pro conditione, it is not 
ſo in die certo, which only delays the fulfilment, but does not lulpend 
the conſtitution of the obligation, 

To the 2d : It has always been underſtood to be the law of Scotland, 
that bonds bearing annualrent are moveable before the term of pay- 
ment. 

This appears from the narrative of the act 164, c. 57. Lord Stair, 
II. 1. 4. and Sir George M Kenzie, II. 2. ) pen. lay down the doArine 
in expreſs terms; and it has been adopted in the deciſions of the court, 
as 26th February 1629, Douglaſs contra Macmichael ; 26th June 1658, 
Dick contra Ker ; and, 22d November 1748, 3 contra executors of 
Crai 

Theſe authorities afford a ſufficient anſwer to the defender' s plea; and 
the principle upon which the rule is founded is well known. Nor is 
there any thing peculiar in the preſent caſe, Every bond carries intereſt 
from the period of advancing the money, unleſs there be ſome ſpecial 
Clauſe to the contrary ; and it makes no difference, that here the intereſt 
run from the term before the father's death, ſtill no intereſt was pay- 
able till the following term; and, at any rate, it is not the term of pay- 
ment of the intereſt, but of the principal, that is conſidered, 

To the 34: The deciſions referred to, were all given in the caſe 
where a marriage- contract had interveened; but, when a woman mar- 
ries without a contract, ſhe betakes herſelf to the legal proviſions, which 
ſhe can only claim out of the free effects of her huſband, after his debts 
are paid ; and the ſame thing applies to the claim of retention for her 
aliment, 

The caſe of perry contra Scot was of a very ſingular nature, and 
Lord Harcarſe, who collects it, voce, Contracts of Marriage, ſeems to 


think, that the doctrine can only apply to the caſe where the father is 
the party contractor. 


The Lords found the bond moveable, but allowed retention of the 


intereſt which fell due, during Margaret Philp's life. 
G. F. 


Act. Miller Ad vocatus, Macgucen. Alt. Lachtart, Sir David Dalrymple. 


No. VI. 


„ 


No. VI. February 28. 1763. 


„* N OV ICA RANNIE, aud ROBERT, ANDREW, 
and MARK PRINGELS&S; 


Againſt 


FOUHN PRINGLE of Crichton. 
D E ATN 


Reſerved Faculties exercibie o Death-bed, or by Teſtament. 


N 1748, Mark Pringle, of Crichton, diſponed thoſe lands to John 


Pringle his ſon, and his heirs, reſerving his own liferent, with full 


ower to alter, ſell, or burden, 
The deed tained a clauſe, declaring that, by acceptance thereof, 


the diſponee ſhould be bound to pay all bonds of proviſion granted, or 
| 10 be granted, and all debts and legacies which ſhould be due by the 


diſponer at his death. 
Upon this diſpoſition, a charter under the great ſeal was expede, and 


infeftment taken. 
In 1754, Mark Pringle, in „obe of L. 2000 being paid to 


him, which his ſon had got in portion with his wife, renounced the re- 


ſerved faculties, with reſpect to a part of the lands, of about L. 300 per 


annum. 
In 1758, having married a ſecond wife, he ſo far altered the deed 


1748, as to ſetile the eſtate upon John and his heirs-male, whom fail- 


ing, upon his ſons by the ſecond marriage; and, in this laſt deed, he 


reſerved the ſame powers as in the former. 
Mark Pringle granted ſundry deeds in exerciſe of theſe reſerved powers, 


particularly, an heritable bond for L. 1000 Sterling, in favour of his 


youngeſt ſon, which was executed by Notaries, within nine days of his 
death. 

John Pringle inſiſted in a reduction of this deed, and pleaded, Imo, 
That he never had accepted of the diſpoſition 1748. He poſſeſſes part 


of the lands, in virtue of the onerous tranſaction in 1754. The reſt of 
'the eſtate he is intitled to take up by ſervice as heir to his father, He 


cannot take it up in virtue of the diſpoſition 1748, that deed being re- 
voked ; and he will not take it up in virtue of the diſpoſition 1758 fo 


that he is not affected by the reſerved powers which it contains, 


2do, Even the expreſs conſent of the heir will not ſupport alienations 


on death- -bed; 13th November 1728, Reids contra Campbell; 4th De- 
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eember 1733. Inglis contra Hamilton; Dictionary, Death- bed; and! "" 


December 1744, Irvine contra Irvines. Much leſs can they be ſuppart- 


ed upon an implied conſent, inferred from the heir s acceptance of a 


diſpoſition. 

3110, A reſerved faculty to > alter or burden quandocungue, muſt be ex- 
erciſed Habili modo, that is, by a deed inter vivos, and in liege pouſtie, 
but cannot be exerciſed on death- bed; 25th February 1663, Hepburn 


contra Hepburn; alſo, Dict. v. Teſtament, Y 4—6. Craig, II. 1. 25, 


and Stair, III. 4. 41. and HI. 8. 
Anſwered for the defenders to To 17: There are various circum- 


ſtances tending to ſhow that the purſuer accepted the diſpoſition 1748; 


but it will not vary the caſe, though he ſhould be at liberty to repu- 
diate it. If he is fo, it can only be in conſequence of the diſpoſition 
1758, which contains the ſame powers and faculties: Indeed it is a miſ- 
take, to ſay that the diſpoſnnion 1748 was revoked by the diſpoſition 
1758; on the contrary, the latter proceeds on the recital of the former, 
and the alteration made by it, in the order of ſucceſſion, is an exerciſe 
of the powers thereby reſerved. 

To the 24: The caſes of Reids contra Campbell in 1728, and Irvine 


contra Irvines in 1744, do not at all apply. No more was there found, 


than that the heir was not barred from reducing death- bed deeds, by ha- 
ving accepted of a diſpoſition in full of all he could demand at his fa- 
ther's death. In theſe caſes, there was not ſo much as a renunciation of 
the benefit of the law of death- bed; but, though an antecedent renunci- 
ation of this kind is not ſufficient to bar a challenge, as was found, in 
the other caſe quoted under this head, that of Inglis contra Hamilton 
in 1733, it cannot be thence inferred, that the purſuer is not bound by 
his acceptance of the deed 1748, which, being executed 12 years be- 
fore the diſponer's death, can never be looked upon as an artifice uſed 


to defeat the law of bed; the light in which obligations, extor- 
ted from the heir, have been juſtly conlidered. 


To the 3d: Though no perſon can affect his Heir, properly ſo called, 
by a deed upon death-bed, or even by a teſlamentary deed, as appears 


from the authorities which have been referred to; yet, he can burden 
His di/ponee by any deed, which 1s a proper declaration of his will, and 


is authoriſed by the terms of the diſpoſition. The diſponer has this 
ower in the-caſe of a diſpoſition to a ranger; and the heir who ac- 


cepts of a diſpoſition is in the ſame caſe with a ſtranger, and is equally 


affected by every condition, which is an inherent quality of his right. 
This doQrine is laid down by Lord Bankton, III. 4. 48. and it is 
ſupported by a variety of deciſions, tated in the Dictionary, voce, 
Death-bed ; as 22d June 1670, Douglas contra Douglas; and 8th Feb- 
ruary 1706, Bertram contra Weir, where the exercile of the faculty on 
death-bed was ſuſtained on this ground, * That the heir had accepted 


+ and bruicked by the diſpoſition fo qualified.” 


The purſuer has referred to a deciſion, 25th 888 1663, Hep- 


burn contra Hepburn, where the contrary doctrine appears to have been 


adopted ; but, to this is oppoſed the Jate decition i in the caſe of Lord For- 


* 12th February I75 51 where it was eſtabliſhed by a judgment of the 


houſe 


( 


houſe of Lords, that reſerved faculties may be properly exerciſed upon 


Nevertheleſs, © The Lords found, that the diſpoſition in the year 
1748, was not revoked by the diſpoſition in the year 1758; 
© but ſuſtained the reaſons of reduction of the bond for L. 10006 


Sterling, as being granted on death-bed, 
| 1 G. F. 


Ad. Lockhart, Miller Advocatus. Alt. Montgomery, Sir David Dalrymple. 


Coalfton, Reporter. 


No. VII. N 1 March 8. 1765. 
CORPORATION of WRIGHTS of Glaſgow; . 
Againſt 
FAMES CROSSE. 

3 u Oo u H 


On made by a Freeman by the employment of an Unfreeman, acting as 
an Undertaker, 


IMES CROSS E, a freeman wright of Glaſgow, and ſome time dea- 
con of the corporation, was employed by Daniel Miller, an un- 
treeman wright, to make two coffins at different times. 

Miller had the direction of the funerals in both caſes, and provided 


all the articles wanted. In the firſt inſtance, the wood of the coffin was 


got from Miller, and two of his ſervants aſſiſted Croſſe in making it, at 
his ſhop in the city of Glaſgow, In the ſecond, part of the wood was 
brought from Miller's, and the whole work performed by Crofle aud 
his ſervant. | 

Upon a complaint, the magiſtrates condemned Crofle to a fine of 
105 merks, as guilty of a breach of the exclulive privileges of the cor- 
poration, by packing and peeling with unfreemen, 

Croſſe having ſuſpended, it was pleaded for the chargers, That, as 
Miller was the perſon employed to furniſh the coffins, and ſupplied 
the wood for that purpoſe; fo the intervention of Croſſe was no 
more than a colour to enable an unfreeman to work with impunity 


within the liberties. 


Anſwered : Miller might have contracted with an unfreeman to make 


the coffin, and then brought it into the city ready made; ſo that, to find 
rr | that 
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that he could not employ a freeman to make it, would be to the man! 


feſt hurt of the corporation. 
Indeed, the furniſhing of coffins cannot come under the excluſive 


privilege of the corporation of wrights. A wright can only make the 
wooden part; the cutting of the cloth belongs to the taylor craft; and 
the preparing the nails, ſcrews, and hammers, belongs to the craft of 
hammermen. A work which requires the intervention of ſo many 
different crafts, cannot be peculiar to any one corporation. And, ac- 
cordingly, the profeſſion of undertaters has been eftabliſhed, whoſe 


Province it is to take the whole management of funerals, to employ the 
-different craftſmen, and to provide every neceſſary article; but it can- 


not be ſaid that undertakers are bound to enter with any particular craft. 
The Lords © ſuſpended the letters ſimpliciter. 


Nola. It was objected, in the beginning of the proceedings, that the 
corporation had not produced their ſeals of cauſe; but this objection 


was paſſed from, it being admitted that the corporation had been long 
. eſtabliſhed and acknowledged as ſuch ; ſo that, even without a feal of 
cauſe, their privilege would be ſupported by preſcription. 


G. F. 
For the chargers, Lochtart, Coſmos Gordon. | 
Alt. Montgomery, Sir Dav. Datrymple, W. Stewart, Clerk, Pring!:, 
No. VIII. | March 8. 1765. 


FUMES DENA AM; 
Againſt 


WILLIAM DE VE A M. 


HE IR AND EXECUTOR, 


» 


Relief betwixt Heir aud Execulor. 


Amrts DENHAM, joiner in London, diſponed the lands of Birth- 
wood to James Denham his nephew. He alſo diſponed part of 


His perſonal eſtate to the ſecond ſon of James, and the reſidue to James 


himſelf, under the burden of his debts and legacies, which were all 


cleared off by James, except a legacy of L. 100 Sterling due to one 


perſon, and an annuity of L. 12 Sterling due to another, a 
| After 


| 


(- : 284-1 


After the uncle's death, James diſponed the lands of Birthwood to 
his eldeſt ſon William, with warrandice from his own proper facts and 
deeds; and power to burden them with any ſum not excecding 16000 
merks. 

James exerciſed the faculty, by diſponing the lands, to the extent of 
the 16000 merks, to a truſtee for his wie and younger children, decla- 
ring that the truſtee ſhould be bound, * in the firſt place, to pay all his 

* juſt and Jawful debts, which ſh. uld be owing by him at his death, in 
© ſo far as the ſaid William Denham, by his acceptation of the foreſaid 
diſpoſitions, ſhall not be found liable or obliged to pay the ſame.” 

Upon James the father's death, the queſtion occurred, whether Wil- 
liam, the eldeſt ſon, was intitled to relief out of the 16000 merks, with 
which the lands were burdened. of the legacy of L. 109 and annuity 

of L. 12. which {till remained due? 

Pleaded by the truſtee ; Nothing can be inferred from the obligation 
to pay ſuch debts as the heir ſhould not be found liable for; but, that 
the teſtator was deſirous that juſtice ſhould be done to his creditors, 
leaving the right of mutual relief among his repreſentatives to the di- 
rection of law; but, by law, the heir is liable for his father's debts, as 
having poſſeſſed the eſtate praeceptione baeredetatis, in virtue of a gra- 
tuitous CONVEYANCE. 

Nor is the heir intitled to found upon the obligation of warrandice 
in the diſpolition. So it has been found with regard to debts comracted 
by the father himſelf, 11th December 1679, creditors of Mouſewal 
contra the children. And it muſt hold, 4 fortiors, in the caſe where 
the debts, being legacies impoled by James the uncle, can, in no ſenſe, 
be conſidered as ariting from the fact and deed of James the father. 

Anſwered for the heir: Though he is liable to the creditors prae- 
ceptione haereditutis, that makes no difference in the queſtion between 
him and the chargers, who are no leſs liable for payment of the debts. 
Theſe debts were burdens impoſed by James the uncle, who, when he 
had it in his power to lay them upon the lands of Birthwood, declared 
chem to be burdens upon his.perſonal eſtate; and James the father made 
no alteration in that reſpect. 

The diſpoſition of his eſtate would have been eluſory, had the father 
retained the power of burdening it without limitation; the extent, there- 
fore, was ſpecified, to which the Jands might be burdened; all farther 
burdens were guarded againſt by the clauſe of warrandice, which ought 
to ſecure even againſt the debts left by James the uncle, as it was the 
fault of the father that they were not paid; at any rate, the clauſe of 
 warrandice would not have been inſerted, had it not been intended that . 

William ſhould receive the eſtate free of any burden beyond the 16000 


merks. 


* The Lords found, that William Denham is intitled to be relieved of 
* the annuity of L. 12, and the legacy of L. 100 Sterling; and 
* that the executry of the deceaſed James Denham is liable, in the 
* firſt place, for the ſaid ſums, and the ſum of 16000 merks liable 


for the ſaid debts only in the ſecond place; and that William 
* Denham 
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Denham 1s intitled to retain that ſum to the value of the ſaid two 


* debts. 
G. F. 
For the Charger, Miller Advocatus, Wight. Alt. Lockhart, Rae. 
No. IX, Fune 20, 1765, 


EARL of MORTON; 
Againſt 


SOMMERVILLE. 


POINDING OF UNRIPE CORNS 


Not complete till they are threſhed and meaſured. 


EoRGE SOMMERVILLE being creditor to Alexander Ranken, a 
tenant of the Earl of Morton's, in two different ſums, executed 
two poindings of his growing corns upon the 2d and 14th of June 1763. 
The Earl of Morton having brought an action againſt Ranken for 
his rents 1760, 1761, 1762, and 1763, applied for a ſequeſtration of 
the whole growing corns, which was granted, and executed upon the 
3d of June; and an arreſtment laid by his Lordſhip, in the hands of 


the ſheriff-clerk, on the ſame day. 


Upon the 16th of June, the Earl recovered decree for the rents; and, 


upon Ranken's death, which happened ſoon after, brought an action 


of forthcoming, in which he called his repreſentatives. 
Afterwards, he obtained a warrant from the ſheriff for ſelling the 
corns by auction, which was carried into execution upon the 30th of 


Auguſt, the corns being actually fold, and the prices paid in to the 
ſheriff-clerk, notwithſtanding a proteſt taken by Sommerville, that theſe 


ſteps ſhould not hurt his poinding, or prevent him from aſcertaining 
the quantity, by * and meaſuring the corns when they ſhould 


be cut down, 
In the forthcoming, the ſheriff preferred the Earl of Morton; and 


Sommerville advocated the cauſe. | 
Pleaded tor Sommerville: To found a ſequeſtration, it is neceſſary 


that the ſubject be in court, and affected by different claimants; but 


the Earl of Morton had uſed no diligence for affecting the growing 


corns; and, therefore, the ſheriff ought not to have ſequeſtrated them, 
eſpecially as the current rent was fully ſecured by the hypothec. 


But, 


E 


But, allowing the proceedings to have been regular, the ſeque- 
tration could go no farther than to ſecure the effects from embezzle- 
ment, for the benefit of all parties having intereſt; it could not 
transfer the property, or bar the diligence of creditors. And the arreſt- 
ment, an inchoated diligence, could not compete with a poinding. 

Anſwered for the Earl: Originally, the tenants corns could be taken 
in execution for the debt of the maſter, who till retains his intereſt, ſo 
far as that they are hypothecated for his rent; ſequeſtration is a fumma- 
_ xy remedy, intended to enable the maſter to operate his payment, and 
muſt have the effect to exclude all others from uſing diligence, 

Whatever might be the effect of a poinding in competition with an 
arreſtment, no preference can be pleaded on the poindings in the pre- 
{ent caſe, becauſe they were irregular in ſeveral reſpects. 

For, Ino, Poinding could not be executed with effect, after the ſeque- 
ſtration. | 

240, Though it is now eſtabliſhed, that growing corns may be poind- 
ed, yet that it is only to be underſtood of corns come to ſuch a degree 
of maturity, as that a judgment may be formed of their value; elſe the 
wo appriſements would be eluſory, and the debtor expoſed to have 
effects diſpoſed of, far above the amount of the debt. 

ztio, The poindings never were completed, the common debtor ha- 
ving died before the corns were cut down; and conſequently before 
they could be threthed out or meaſured. 

And, upon this head, it was obſerved, that poinding is a judicial ſale 
for payment of the debt, in which ſeveral regulations are laid down to 
ſecure againſt the rapacity of creditors: Thus, it is required that the 
goods be valued two different times, and by different appreciators : 
That the poinding ſhall not proceed to a greater extent than the a- 
mount of the debt, at leaſt that the ſurplus be reſtored : That the goods 
be offered back to the debtor at the appriſed value; and only adjudged 
to the creditor upon his refuſing to take them at that rate. 

But none of theſe regulations can take place in the poinding of grow- 
ing corns, if it ſhall be held to be completed before they ate threſhed 
and meaſured, In that view, the ſecond appretiation is no check upon 
the firſt; for no man can form a judgment upon a handful of unripe 
ſtalks carried to the market-place: The meſſenger cannot proportion 
the goods poinded to the debt, becauſe the value cannot be known 
with any degree of certainty; nor can the debtor redeem at the ap- 
priſed value, ſince he can neither foreſee the quantity which will be 
produced, nor aſcertain the value of it. | 

Hence it follows, that a poinding of growing corns is not complete, 
and conſequently does not transfer the property, till after the threſhing 
and meaſurement; and ſo the court ſeems to have viewed the matter 
in the caſe, 24th November 1677, Lord Hatton ſupplicant, where, in 
laying down the rules to be followed in poindings of this kind, they in 
particular directed the threſhing and meaſuring of the corns as a neceſ- 
ſary ſtep; and, in the caſe, November 1688, Skene contra J. d. Carlou- 
rie, obſerved by Harcarſe, voce, Poinding, they exprefbly found a 
poinding incomplete, where that ſolemnity had been omitted, 
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Since then, the property was not transferred while the common 
debtor lived, the diligence cannot be completed after his death; and 
things muſt remain in the ſituation he left them, till titles be made up 
by the heir or by a creditor, _ | 

Replied for Sommerville: The form uſed in poindings, and which 
is the ſame in poinding growing corns, as in other caſes, neceſſarily im. 
plies that the property is transferred before the meaſurement is practi- 
cable, The meſſenger offers the ſubject back to the debtor at the ap- 
priſed value, which would be abſurd, unleſs he had alſo power to 
transfer the property to the creditor. | 

The after meaſurement is not de eſſentia of the poinding; it is neceſ. 
fary, indeed, for aſcertaining the preciſe quantity; but the property is 
veſted at the beginning, by the ſentence of the meſſenger ; Bankt. IV. 
' 41. 4. Forbes, 11th March 1707, Erſkine contra Boſwal. | 
Upon theſe principles, the firſt poinder was preferred, though ano— 


ther had got the ſtart of him in threſhing and meaſuring; 22d Decem- 
ber 1698, Cathcart contra Paton ; June 1727, M*Whirter contra Ha- 
milton. | 1 | 

It is not a clear point that the debtor could retain the corns upon an 
offer of the debt, at any time previous to the meaſurement; as the cre- 
ditor runs the riſk of the fall of the markets, perhaps he might be 
found intitled to the benefit of their riſe, But, whatever may be in 
thar, there is no difficulty in ſuppoſing the property to be transferred, 
in the ſame manner as in an adjudication, during the courſe of the le- 
gal, or in a ſale under reverſion, while the term is unexpired; indeed, 
the caſe is preciſely ſimilar to a voluntary ſale of growing corns made 

by a ſample, and completed by ſymbolical delivery. 

But, though it ſhould be held that the property is not fully transfer- 

n red, till after the meaſurement, (till the poinding may be completed by 
that ſolemnity, even after the death of rhe common debtor, 

An adjudication does not diveſt the debtor till infeftment be taken; 
but an adjudger may infeft himſelf after his debtor's death. An arreſt- 
ment does not carry the ſubject, without a decreet of forthcoming ; yet 

| Forthcoming may be purſued, after the death of the common debtor, 
An aſſignation is not eſfectual without intimation; but the death of the 
cedent does not preclude the aſſignee from completing his right. 

And there is a material diſtinction between the caſe where there is a 
perſonal concluſion againſt the debtor, and where no more is in view 
than to affect his ſubjects. An arreſtment infers nothing perſonal 
againſt the debtor ; and, therefore, forthcoming may be purſued, not- 
withſtanding his death. The ſame obſervation may be applied to 
poindings of the ground; and, as the reaſon is the ſame in perſonal 

indings, the law cannot be different, | 

Duplied for the Earl: There is ſome degree of impropriety in the 
meſſenger's offering back the poinded corns to the debtor, before the 
value can be aſcertained, and, indeed, before he is finally diveſted of 

| the property; but this practice has been adopted by meſſengers from 
the uſage in other poindings, without attending to the meaning of * 
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It is not unreaſonable that a preference ſhould be given to the credi- 


tor who has firſt begun to take the effects of the debtor in execution, 


by having them appretiated while on the ground, if he be not in any 
culpable mora of completing the poinding by meaſurement; but it does 
not follow that the property is transferred by that preliminary ſtep. 
And there is a clear fallacy in the examples which are adduced of 
adjudications completed by infeftment, arreſtments followed by forth- 
coming, and poindings of the ground put in execution after the death 
of the debtor. In theſe caſes, every thing was complete, ſo far as re- 
ſpeed the debtor, In the firſt, the ſale is completed by the decree of 
adjudication; the arreſtment is a completed diligence in ſuo genere; and 


the poinding of the ground, when once obtained, is followed out a- 


gainſt the lands without regard to the proprietor. 


The Lords * advocated the cauſe ; found the ſequeſtration and arreſt- 

* ment inept, except in ſo far as concerns the hypothec; repelled 

* the objection to the poinding on account of the immaturity of 

* the corns poinded, at the time of the poinding; and found that 

A «al ſame was competent in the month of June, and the poind- 
ing thereby lawfully inchoated. 


Memorials were ordered upon the point how far the poindings could 


be completed after the death of the debtor. : 
The ſubſtance of theſe'memorials has been already ſtated; and, upon 


2dviſing them, the Lords found, that George Sommerville can have 


no preference by his poindings,” 


This interlocutor proceeded entirely on the footing, chat the poind- 


ing was only znchoated in June, and that it could not be completed at- 
ter the death of the common debtor, 
G. F. 


AQ. Montgomery, Alt. Wight. 
No. X. 
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No. X. June 21. 1765. 
Sir THOMAS GOR DON, 
A 
FAMES MURRAY of Broughton. 


W R 1 T 


"Not bearing in the teſting Clauſe to be ſubſeribed by the 8 A" 
ſeribed without his Chriſtian Name. — NVotorial Docquets. 


lament GORDON ſerved heir male and of proviſion in ge- 
neral, to the eftate of Carleton, with a reference to the clauſes 
of the entail, and diſponed the lands to Alexander his ſon in fee ſimple, 

Alexander Gordon ſold the eſtate by minute of ſale to Alexander 
Murray of Broughton, who led an adjudication, in implement, and 
alſo in ſecurity of ſundry debts, on which he was infeft. 

Sir Thomas Gordon of Earlſton, the next ſubſtitute to Alexander, 
purſued a declarator of irritancy, for having it declared that Nathaniel 
and Alexander Gordons had irritated their rights for themſelves and 
their deſcendents. 

Compearance was made for James Murray, now of Broughton, who 
pleaded, inter alia, that Nathaniel Gordon had right to the eſtate, in- 
dependent of the tailzie, by expired adjudications. 

One of the adjudications acquired by Nathaniel Gordon was led by 
George Fullerton of Dreghorn, for the accumulated ſum of L. 2445: 3: 4 


Scots. 
The teſting clauſe of ſeveral of the grounds of debt on which this 


adjudication proceeded, was thus expreſled : 
* In witneſs whereof thic preſents, written by Alexander Cairns 

* notar at the burgh of Galloway, the * day of Auguſt 1669 Rn, 
before theſe witneſles.” 

Objefted : There are here no words importing that the deed was ſub- 
ſcribed by the granter. 

Anſwered : Who the granter was, ſufficiently appears from: the deed, 
-which is ſubſcribed by him. The writer and witneſſes are deſigned, 
and the witneſſes ſubſcribe, which is all that the law e 


? The Lords repelled the objection.” 


The conveyance of one of the grounds of debt, in the ſame adjudica- 
tion, was ſubſcribed by notaries, with the following docquets: 
| * John 


(E27 


© John Gordon nottar: public, at command of the above named Ma- 
© rion Macgarmorie, with her hand at the pen, affirming ſhe cannot 
« write, be this my ſubſcription, {Signed} JohN GORDON. 1 ej 
c Joannes Calendar notarius publicus, ac co-notarius in pr acmya requi- 


© itUs. 


Objected: t. The firſt docquet i is informal, as neither certifying that 
the notary ſabſcribed for the party, nor that he had a mandate from her 


for that purpoſe. 2. The ſecond docquet is improbative, as not ſub- 


ſcribed. 
Anſwered : . There is no particular ſtile tins? in theſe docquets; 


and, it is ſufficient, if it appear that the notary authenticated the deed 
at the deſire of the party. 2. The docquets of notaries do not require 


to be ſubſcribed. 
© The Lords repelled the been 


It was farther 6bjc7ed to the ſame conveyance, that, though it is ſub- 
ſcribed by two Notaries, there are only three ſubſcribing witneſſes, 


* The Lords ſuſtained this objection, in fo far as the debt conveyed 
+ exceeds the ſum of . 100 Scots. 


The aſſignation by George Fullerton of Dreghorn to Nathaniel Gor- 


don was ſubſcribed, Fullerton of that Ill, without his Chriſtian name. 


Otjefted : This is no ſubſcription. The act 1072, c. 21. requires all, 
except noblemen and biſhops, to ſubſcribe by their chriſtened names, 


* or the initial letters thereof, with their ſirnames;“ adding, that“ they 


* may adject the defignations of their lands, prefixing the word of .to 
© ſaid deſignations.“ This may juſtify the addition of that lk, but 


cannot juſtify the want cf the Chriſtian name. 
Anſwered : The ſtatute does not annul ſubſcriptions contrary to its 
directions; but ſubjects the contraveeners to — by the privy 


council. 


© The Lords repelled the objection.” 
G. F. 


Ad. Locthart, 72 Steavart, H. Dundas. Alt. Ferguſon, 3 Macgucen. 
Reporter, Coaſſton. Clerk, AKirkpa'rick. 
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No. XI. = | | June 26. 1765. 


Sir WILLIAM HAMILTON of 22 


Againſt 


MARY DE GARES, alias BONAMY, and MARY 
BURTON-HAMILTON,. 


PACTUM ILLICITUM. 


Bond of Annuity granted to a Woman living in a State of Adultery With 
the Granter, ns to her Daughter, 


IR James Hamilton of Weſt-port granted an heritable bond of 
| annuity, for L. 40 Sterling, to Mary de Gares, ahas Bonamy, of 
the iſland of Guernſey, the wife of John Bonamy of that iſland. He 
granted a like bond for L. 20 per annum, to increaſe to L. 30, upon 
the death of her mother, to Mary Burton alias Hamilton, the daugh- 
ter of Mary de Gares, by Sir James himſelf, as was ſuppoſed. 

Upon the death of Sir James, the eſtate 'of Welt: port devolved on 
his nephew by a ſiſter, William Ferrier, ſon of John Ferrier writer in 
Linlithgow, who aſſumed the name of Sir William Hamilton. 

Actions were brought by Mary de Gares and her daughter for pay- 
ment of their annuities; and Sir William inſiſted in a reduction, upon 
the ground that the bonds were null, as granted cau/a adulterii, and, 
therefore, ob turpem cauſam. 

Anſwered for Mary de Gares: There is no evidence of any turpic 
cauſa ; the bond bears to be granted for good and weighty reaſons, and 
onerous conſiderations. And, allowing it to be true, that Mary de Gares 
hved in adultery with Sir James, it does not follow that the bond was 
granted on that account. It was not given as an inducement to her to 
leave her huſband, for it was granted long after ſhe had left him, and pro- 
bably with a view of putting an end to the connection. At any rate, the 
rule of the law is clear, Turpiter facere quod ſit meretrix; non turpiter 
* accipere, cum fit meretrix;' l. 4. F 3. D. de Condid, 0b. turp. can. 
The firſt violation of her chaſtity is an act of turpitude; but, after having 
taken that fatal ſtep, there is no longer any turpitude in her receiving 
the wages of proſtitution, which is now perhaps her only reſource. 

The law is {till clearer, in the caſe of a bond of annuity granted toa 
woman in that unhappy ſituation ; by placing her in a ſtate of indepen- 
dence, it gives leiſure for reflection and repentance, and puts it in her pow- 
er once more to return to a life of decency and virtue. Inſtead there- 
fore, of being reprobated, ſuch obligations ought to be „ 


(629 


the law; and, accordingly, a bond of this kind was ſuſtained, 25th 


une 1642, Roſs contra Robertſon ; a deciſion the more remarkable, 
that it was pronounced at ſo early a period, when leſs indulgence was 
ſhown to the delicta carnis than may be expected now. 

Anſwered for Mary Burton- Hamilton : The ſuppoſed turprs cauſa 
cannot apply to her. The preſumption is, that ſhe was the daughter of 
the huſband of Mary de Gares : Pater eſt quem nuptiae demonſtrant. 
But, ſuppoſing her to be the daughter of Sir James, it not only was 
not unlawful to provide for her, but he was under an obligation to do 
it, See 7th March 1707, Irving contra Skene. 
lived in adultery with Sir James. And it will be difficult to aſſign any 
bother reaſon for the large proviſions which he made to her and her 
daughter ; indeed, the thing is clear from the words of the bond to the 
daughter, where Sir James gives her his own name, at the ſame time 
that he deſigns her as the daughter of Mary de Gares. 

There is no difference berween a previous corrupt bargain, and a re- 


„ ward given ex pot facto; the cauſe is till the ſame, And though, 


where a young woman is {ſeduced and robbed of her virginity, ſhe may 


perhaps have action for any gift made to her by the ſeducer, as indeed 


the is intitled to damages at common law; yet, the caſe of a married 
woman living in adultery is different, her guilt being at leaſt equal to 
that of the perſon with whom ſhe lives, 


tion from the civil law does not apply, being confined to 


The a 
the caſe of a common whore, who is ſuch by profeſſion; and, even in 
that caſe, it would ſeem, that, though there is no condictio for repeti- 


tion of what is given to a whore, yet ſhe has no action for payment. 


In pari caſu melior eſt conditio poſſidentis. So Perezius lays down the 
law in his commentary upon the title of the Code de condictione ob turp. 


.cauſ, Voet, under that title of the Pandects, num. ult. gives a clear o- 


pinion that no action lies. And, upon theſe principles, a bond, ſimi- 
lar to that now in queſtion, was found not actionable, either at the in- 


ſtance of the mother or of the child; 20th July 1622, Weir contra 


Durham. 
If this defence would be ſuſtained in favour of the party himſelf, be- 


cauſe his turpitude 1s no greater than that of the purſuer, much more 
muſt it be available to his heir, who 1s altogether innocent, 


The Lords found, that no action can lie upon the bond granted to 


Mary de Gares, in reſpect it was granted ob turpem cauſam; and 

reduced, aſſoilzied, decerned, and declared accordingly : But 

_ © repelled the reaſons of reduction and defences againſt the bond 
granted to Mary-Burton Hamilton, and decerned.' 


AR, Ig Campbell, Alt. Lockhart, Croſtic 


No, XII. 


Replied: It is not denied that Mary de Gares left her huſband, and 
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BUCHANAN: 
Againſt 
DUNCAN. 


W R I T. 


Bill of Exchange, accepted by two Notaries for the Party, without Mit- 


neſſes. 


A N action was brought for payment of a bill for 300 merks, accept- 


ed by two notaries for the party, now deceaſed, their ſubſeription 
not being atteſted by witneſſes. | 
Objected by the defender: I, A bill of exchange cannot be accepted 
by notaries for the party. 24, The ſubſcription of notaries can, in no 
caſe, be ſuſtained without witneſſes. | 
Anſwered for the purſuer: 1/, A bill, ſigned by a notary for the 
party, was ſuſtained, 28th June 1737,-Dinwoodie contra Johnſton, 24, 
From the favour of commerce, bills are exempted from the ſolemnities 


required in other deeds; and, as they may be ſubſcribed by notaries, as 


well as other writings, ſo the ſubſcription of the notary, coming in place 
of the ſubſcription of the party, witneſſes are not required to ſupport a 
bill ſubſcribed by notaries, more than they are required, when the bill 
is ſubſcribed by the party himſelf. | | —_ 
Replied: In the caſe of Dinwoodie, the bill was ſuſtained in reſpect 
of the acknowledgement of the accepter, who was alive, and did not de- 
ny that he had authoriſed the notary to ſign for him. And a bill of ex 
change, ſubſcribed by notaries, cannot be ſuſtained without ſuch an ac- 
knowledgement; for in all deeds ſubſcribed by notaries, the writer and 


witneſſes muſt be inſerted in the deed: But this cannot be done in bills 
of exchange, which are not excepted from the common rule, either by 


the ſtatute law, or by auy lawyer who has treated of the ſubject. 
The Lords * fined the objection to the bill in queſtion, that it is 


void as g ſigned only by two notaries, without witnefles ; 
and, therefore, aſſoilzied the defender, and decerned. 


G. F. 


AQ. James Dundar. Alt. Ton Dalrymple, Clerk, Roſie Reporter, Aushinl-ch, 


No. XIII 
Cas - „ 
1 1 1 
„ ar Aa s a4 


—— * 1 1 1 ICY a 


( 
4 
4 


( ant Þ 


No. XIII. 1 Fune 28. 1765. 
Sir THOMAS BU RME T of Leys; 


Againſt 


GEORGE and ALEXANDER BURNET, Elder 
and Younger of Kemnay, 


Dee 


What underſtood by the Term Heirs whatſoever ? 


HE eſtate of Leys ſtood deviſed to heirs-male. 
In 1733, Sir Alexander Burnet diſponed the lands of Stand- 

ingſtanes, a part of the eſtate, to George Skene of Skene, for the pur- 

oſe of creating a freehold qualification; and, the end having been 
ſerved, Skene rediſponed to Sir Alexander, His heirs and af/ugnees. 

Ia 1740, Sir Alexander diſponed his lands and manor-place of Cra- 
thes, to his only ſon Robert, his herrs and aſſignees, in fee, 
In 1746, Sir Alexander, in the view of creating a freehold qualifica- 
tion to his ſon, diſponed the lands of Standingſtanes to him, His heirs 
and afſignees, reſerving his liferent, and power to ſell or burden; and 
aſſigned him to the unexecuted - procuratory in Skene's diſpoſition, on 
which he took infeftment. | 

In 1754, Sir Alexander cancelled the diſpoſition of the lands of 
Crathes, and renounced his referved powers over thoſe of Standing- 
ſtanes, in favour of Robert, his heirs and afſignees whatſoever, 

Upon his father's death, Robert made up titles by ſervice, as heir 
male and of line. | . 

In 1759, Sir Robert, in order to give a freehold qualification to Alex- 
ander Burner, younger of Kemnay, his nephew, diſponed the ſame lands 
of Standingſtanes to him, his heirs and aſſignees. It was concerted, 
that a backbond ſhould be granted by Kemnay elder, for rediſponing 
the property, to be held of Alexander during his life, for L. 1: 10: 0 
Scots of feu- duty. This back-bond was extended in favour of Sir 
Robert, and his heir ſucceeding to him in his other lands and eſtate ; 
but it never was ſigned, Sir Robert having died ſoon after the tranſaction. 

However, within ſeven days of his death, he ſigned a mandate to his 
doer to deliver up the diſpoſition to Kemnay elder, for behoof of his 
ſon, declaring that, in the event of his death, Alexander ſhould have 
the benefic of the diſpoſition, and that, in that event, there is ncither 


*© re-diſpoſition, nor back bond granted, or to be granted,” 
| 111 Upon 
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Upon Sir Robert's death, Sir Thomas Burnet, formerly of Criggte 
now of Leys, the heir- male, brought a procets for having it found, that 
Sir Alexander and Sir Robert had neither altered, nor intended to alter 
the inveſtitures of the lands of Standingſtanes, from heirs male to heirs 
of line: That the property of thoſe lands was a truſt in the perſon of 
Alexander, and that he ought to re-diſpone it, to be held of himſelf du. 
ring his life, for payment of L. 1: 10: o Scots of feu duty; he alſo in- 
ſiſted in a reduction of the mandate ex capite lecti. L 

The defenders admitted that no alteration was made by Skene's re- 
diſpoſition; that the mandate was granted on death-bed; and that 
the property of Standingſtanes was a truſt in Alexander, for behoof of 
Sir Robert and his hers, ET 

The queſtion, therefore, came upon the conſtruction of the former 
deeds, who was the Heir inticled to the benefit of the truſt, the heir- 
male, or the heir of line? | | | | | 

Pleaded for the defenders: Ih, The diſpoſition 1746 had the effect 
to veſt the lands of Standingſtanes in Sir Robert, deſcendible. to his 
heirs of line, „„ =p - 

It makes no difference that the diſpoſition was intended for giving 
Sir Roberc a freehold qualification in the county, or that he was the 
heir aliogui ſucceſſurus ; in either view, a new fee was created; and, 
whatever interpretation may have been given to the term heirs what- 


foever in accellory eonveyances, the heir of line is always underſtood 


in original rights, The eſtabliſhed form of altering the deſtination of 
an eſtate is by reſignation for new infeftment, in favour of a different 
ſeries of heirs, | 
2do, Were intention to be the rule in this queſtion, the tranſaction 
1754 ſhows that Sir Alexander intended that the lands of Standingſtanes 
ſhould deſcend to the heirs of line. The renunciation of Sir Alexander's 
reſerved powers over thoſe lands, came in place of the diſpoſition of the 
lands of Crathes, which were plainly meant to go in that channel. 
3tio, No argument can be founded on the terms of the back- bond, 
which never was ſigned, and conſequently could not alter the inveſtitures 
of the eſtate, though it were allowed to be a proper deed for that pur- 
ole. | | 
: Anſwered, to the 1%: In a diſpoſition to a ſtranger, and his heirs 
whatſoever, the heir of line muſt neceſſarily be underſtood, if there be 


no circumſtances by which any other heir can be implied; but, ina 


diſpoſition to the heir alioqui ſucceſſurus, the term has no fixed deter- 
minate meaning in law, It is applicable to all different kinds of heirs 


ſecundum ſubjeftam materiam, as is evident from a variety of caſes 


which are to be found, Dictionary, Succeſſion, p. 401. and fiom many 
others, as Edgar, 31ſt July 1725, Skene contra Skene; 7th February 
1745, Weir contra Steil; 2d March 1750, Farquharſons contra Far- 
quharſon; 12th January 1757, Maclauchlan contra Campbell, 
No intention of altering the order of ſucceſſion can be inferred from 
a Clauſe of that kind thrown into a deed, which was not meant for a ſet- 
tlement of the eſtate, but for a quite different purpoſe. The deed 1746, 
was deſigned for giving Sir Robert a freehold qualification, and cannot 
| | have 
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have the effect of altering the set more than the re- diſpotition 
by Skene, which is admitted to have no ſuch effect. 

To the 24: The renunciation 1754, was intended for no other pur- 

poſe than to provide for an interim aliment for the heir, and could not 


be meant as an alteration of the ſucceſſion. It is far from being clear 


that the diſpoſition 1740, would have carried the lands of Crathes, with 


the manſion-houſe of the family, to the heir of line, while the reſt of 
the eſtate was deviſed to heirs- male. In that view, the deed would have 


been irrational; and, therefore, Sir Alexander muſt have been preſu- 
med to have intended to tranſmit thoſe lands to the heir of the inveſti- 
tures. But, fuppoling that deed to have had a contrary effect, Sir Alex- 
ander may have changed his intention between the 1740 and 1754; ſo 
that there is no arguing from the one deed to the other, 

To the 34: The purſuer does not found on the back-bond as an 
alteration of the ſucceſſion ; but only as a circumſtance to ſhow that 
Sir Robert the diſponee did not underſtand, that, by any of the former 
deeds, the lands of Standingſtanes had been ſet into a different channel 
of ſucceſſion from the reſt of the eſtate. 


The Lords found, that the property of the lands of Standingſtanes 
+ was a truſt in the perſon of Alexander Burnet, and that he muſt 
re- convey it to the purſuer, and his heirs ſucceeding him in the 
* barony of Leys, to be —_ of the ſaid Alexander during his 
life, for payment of L. 1 : 10: o Scots of feu- -duty ; and, after 


his death, to be oat with the ſuperiority, in the perſon, 


* of the purſuer, and his heirs ſucceeding him in the ſaid barony.” 


G. F. 
Act. Macqueen, Sir David . Alt. Miller Advocatus, Montgomery. 
3 Kennet. 
No. XIV, | November 13. 1765. 


AENRY WALKER; 


A berg 


SPENCE ud CARFRAE. 


One purchaſmg cattle, bona fide, and a or flaughtering them be- 
fore Action, is liable to the real Owner? 


Enry WALKER, ſtabler in Edinburgh, had ſent a parcel of ſheep 
to John Spence to be grazed, at a certain ſum for graſs mail, 
John Spence ſold theſe ſheep as his own, partly to William Spence but- 


cher in Muſſelburgh, who paid ready — and ſlaughtered and ſold 


them 
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them in the public market; and partly to Carfrae, who likewiſe had 
paid the price, and diſpoſed of them before any action was commenced. 
Henry Walker brought an action againſt Spence and Carfrae; and 


pleaded, That no man's property can be taken from him, and tranſ- 
ferred to another, without his conſent, except by legal diligence, to 
which he is ſuppoſed to conſent, by contracting the obligation on 
which it proceeds; and, therefore, it may juſtly be doubted, though 
the defenders could plead bona fides in the purchaſe, if that would pro- 
tect them from reſtoring the ſheep or their value to the lawful proprie- 


tor. It is certain, if they were ſtill in their poſſeſſion, it would be no 


good defence againſt reſtitution, that they bought them bona fide, for 


rem meam vindicare poſſum ubicumque invemam, Indeed, if they had 


ſold them to another perſon, bona fide, no action would lie againſt them, 
but againſt the poſſeſſor; but, where the purchaſer has ſlaughtered and 


conſumed the ſheep, the purſuer apprehends, the action does properly 


lie againſt him. If a perſon purchaſes corns, and pays the price, bong 
fide, he is nevertheleſs liable to the landlord, in virtue of his right of 
hypothec; and, if this holds in a right of hypothec, it muſt much more 
hold in a right of property; for it is impoſſible that a right of hypothec 
ſhould have ſtronger eſfects than a right of property. 
Anſwered for the defenders: Suppoſing the property of the ſheep 
did actually belong to the purſuer, yet they fall to be aſſoilzied upon the 
principle laid down by the purſuer, That, if the goods are both bought 
and ſold to another bona fide, action lies only againſt the poſſeſſor. 
Now, that the defenders were in bona fide to purchaſe theſe ſheep from 
John Spence, 1s clear from this, that they were in his cuſtody and uſed 
as his property ; for he had diſpoſed of the lambs and wool as his own, 
without any challenge from Walker: Theſe were ſuch deliberate acts 
of property, as left the defenders no reaſon to doubt that they were 
really his own, and that he was intitled to diſpoſe of them; and, con- 
ſequently, they were in bona jide to purchaſe them; nor can it be ſaid, 
that either of the defenders dolo deſiit paſſidere. See Lord Stair, lib. f. 


tit. 7. F 10. and 11.; Lord Bankton, lib. 1. tit. 8. F 11.; and Scot 


contra Low, 1.5th June 1704, obſerved by Preſident Dalrymple. 


The Lords found it proven, that the ſheep libelled were ſent by the 
* purſuer to be grazed on the farm of Sauchinſide, poſſeſſed by 
* the deceaſed John Spence as tenant ; and that the graſs mail was 


paid by him: Found, that the ſaid ſheep were purchaſed bona 


* fide, by the defenders, from the ſaid John Spence, and the price 
* paid at the time of delivery : Found it not proved, that the de- 
fenders were in the knowledge that the property of the theep 
did belong to the purſuer ; and therefore, and in reſpect that the 
ſheep ſo bought by the defenders, had been ſold or ſlaughtered 
by them, before citation in this proceſs, and that it is not prov- 
ed that the defenders, or either of them, were gainers by the 
tranſaction, aſſoilzied the defenders.” 


& + © > a «a 


C. B. 


Act. James Dundas. Alt. Dav, Dalrymple, jus. 1 
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MORE and IRVINE; 
Againſt 
STEVEN. 
0 CTUM IL LICT T U M. 


Action hes at the Hnftance * a foreign Merchant, or the Price of 
prohibited goods ſeized on the paſſage ? 


TEVEN, merchant at Mew hed commiſſioned a t- 
kJ ty of tea, brandy, &e. 'from More and Irvine merchants at Got- 
tenburgh, to be ſhipped on board the Firſt Swediſh veſſel bound to the 
coaſt of Scotland between Yrhan and Peterhead, the veſſel was driven, 
by ſtreſs of weather, into the Frith of Forth, where it was ſeized, and 
afterwards condemned in the court of Exchequer ; ; and, in the trial, 
More and Irvine appeared and claimed the cargo as their property. 

It was pleaded for. Steven, in a ſuſpenſion of a charge for. payment of 
the price: Imo, As this was a bargain entered inte by ſubjects of this 
kingdom, for the importation of goods, which the contractors well 
knew were prohibited to be imported, it was pactum illicitum, on which 
no action ought to lie; and it would be expedient to refuſe action, as 
that would be a means of diſcouraging ſmuggling. 

2do, The conditions of the commiſſion had not been obſerved, as the 
ſhip, inſtead of touching at the part of the coaſt directed, had come in- 
to the Frith of Forth, where it was ſeized. 

31:0, The chargers, by claiming the cargo as their property, famed 
they did not underſtand the commiſſion to have been properly imple- 
mented. 

Anſwered to the 1½ defence: Though, by "9M ſtatute, the goods 
in queſtion are, in certain circumſtances, put extra commercium in this 
country, yet they are, jure gentium, of free commerce at Gottenburgh, 

from whence they were commiſſioned. The prohibitory enactments of 
theſe ſtatutes can have no force at Gottenburgh, or any place beyond the 
juriſdiction of the Britiſh legiſlature; perſons zeliding in a country ſub- 
ject to different laws, are not preſumed to know or attend to the various 

laws enacted in this country for regulating ſuch matters; nor are they 
obliged to enquire, whether the purchaſers are to enter the goods or not, 
but, as factors, muſt anſwer ſuch commiſſions as are ſent them. 
The diſmiſſion of this action would not have the effect of diſcouraging 
K Kk ſmuggling; 


( 


ſmuggling; it would only change the courſe of the trade, and throw 
the whole of it into the hands of foreigners, who would only deal for 
ready money. See Lord Bankton, v. 1. p. 413. H 16. and 27th No- 
vember 1723, Commiihoners of the cuſtoms contra Moriſon; 27th 
February 1757, Walker contra Falconer. 45 

To the 24: The goods were ſhipped on board a Swediſh ſhip, 
bound to that part of the coaſt of Scotland where they were directed 
to be ſent, though the veſſel was driven, by ſtreſs of weather, into the 
Frith of Forth. Foreign factors, or merchants, are always underſtood 
to have fully implemented their commiſſion, ſo ſoon as they have ſhip- 
ped the goods commiſſioned, agreeably to the directions of their conſti- 
tuents, | 

And, as to the 3d defeice : It was obſerved, that it was uſual for the 
foreign merchant to claim the goods in the court of exchequer, in or- 
der, if poſſible, to ſave them from condemnation. | 


The Lords repelled the reaſons of ſuſpenſion ; found the letters or. 
* derly proceeded, and expences due. 


No. XVI. November 13. 1765. 
ARCHIBALD CAMPBEL L; 


Againſt 
"FU MES TATEC 


P © OW ©, 


of furniſhing after three Years, 


N an action for the price of a quantity of porter, the defender al- 
lowed decree to go in abſence before the ſheriff, The charge ha- 
ving been ſuſpended, and the furniſhing denied, a proof was led, in 
which two witneſſes deponed to the furniſhing, and that it was ſtated - 
in the charger's books accordingly. | | | | 
Pleaded tor the ſuſpender: The accompt is prefcribed guoad modum 
proband, and it is incumbent upon the charger to prove reſting owing, 
by writing or oath, | 
Anſwered : The triennial preſcription does not operate 2zp/o Jure. It 


only affords an exception, which ought to have been pleaded before 
785 the 
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the ſheriff; or, at leaſt, ſtated in the ſuſpenſion, before the proof was 


taken. | 
240, The ſuſpender does not plead payment, but denies the delivery, 


a defence inconſiſtent with payment. And, however a proof of reſting 
owing might have been incompetent by parole-evidence, the delivery 
may be proved in that manner, Accordingly, it has been fo proved, 
and reſting owing muſt. be implied from the denial of delivery; for 
the ſuſpender cannot be allowed to alledge payment of articles, which 
he has affirmed were never delivered, 


The Lords found the articles ſufficiently proved by the teſtimonies 
of the witneſles, referring to the charger's books. 


G. F. 


Act. Lockhart. Alt. Craßbie. 


No. XVII. November 14. 1765. 
R O BERT 
Againſt 


ALEXANDER GO AN 
i iN r OR TT 


if the eldeſt Siſter is intitled to the principal Meſſuage as a Praecipuum? 
If the younger Siſters are intitled to a Recompenſe? 


- 


HE lands of Mains of Eaſtwood, containing about 150 acres, 
and worth about L. 35 Sterling per annum, having fallen to four 
heirs-portioners, Alexander Govan, as in the right of the eldeſt ſiſter, 


brought an action, for dividing the lands, againſt Robert Ireland, as in 


the right of the other three ſiſters. 

It was argued for the younger liſters, on the firſt point, 1920, There 
are here no fermiui habiles for the principal meſſuage going to the eld- 
eſt ſiſter as a praccipuum ; becauſe the manſion-houſe is neither a 
tower nor fortalice, which alone, as carrying along with them an idea 
of honour, are conſidered as indiviſible; and, therefore, fall to the 
eldeſt ſiſter as a praccipuum, See Craig, lib. 2. dieg. 8. § 3.; Stair, 
lib. 3. tit. 5. F 11.; and MKenzie's inſtitute, lib. 3. tit. 8. F 25. 

2do, Even though ordinary manſion- houſes ſhould fall to the eldeft as 


a praecipuum, the eſtate ought to be ſuch as to intitle it to a capital meſ- 


ſuage, 


4 


ſuage, and able to afford the expence of keeping it in repair; otherwiſe, 
what was intended as a mark of honour, will be a mark of diſhonour 
to the family, which, it is highly probable, would be the caſe in the 
preſent inſtance, where the eſtate is ſo very ſmall, that the ſhare of the 
eldeſt ſiſter is at preſent ſet for L. 28 Scots per annum. | 

And, 3io, The houſe ought to be actually tubliſting, and not bare 
walls without a roof, as in the preſent caſe. | 

To the 1}, it was anſwered: Thar the diſtinction here between houſes 
built in the form of towers and fortalices, and ſuch as are not built in 
that form, is not ſupported by any of the authorities quoted, except 

M' Kenzie, who, from a miſapprehenſion of Lord Stair, confines the 
right of the eldeſt ſiſter to houſes built in that form; whereas, it is evi- 
dent, that Lord Stair, under the ef caetera at the place referred to, com. 
prehends all houſes, in whatever form they are built; as do the other 
writers on our law. See Skene, de verb. ſignif. voce Eneya; Craig, 
J. ii. dieg. 12. f 7.; Balf. PraQticks, p. 223.; Lord Bankton, I. iii. tit. 
5. H 85.; and Erſkine, 1, ili. tit. 8. H 5. 

To the ſecond: None of our law- books or deciſions make any di- 
ſtinction, whether the eſtate be large or ſmall; it is ſufficient if it has 
been the inheritance of the family; and, in the caſe of Cowies, in 1707, 
the court found the Eldeſt heir-portioner, intitled to the principal meſ- 
ſuage as a praecipuum, though the eſtate was even ſmaller than here, 

And, to the third : The ruinous condition of the houſe ought to be 
no reaſon for making it an exception from the general rule, as the de- 
cay is in a great meaſure owing to'the antiquity of it, and as it was the 
ordinary reſidence of the family, while they lived on the eſtate, 

Pleaded for the younger liſters, on the ſecond point, If a recompenſe 
is due? A perfect equality, the moit rational and equitable rule of 
ſucceſſion, was formerly followed in this, as in moſt other countries, 
till, by the feudal cuſtoms, it was altered in the male ſucceſſion, and 
the eldeſt ſon preferred to the younger: But, though this change took 
place as to males, yet the old rule of ſucceſſion remained among females, 
who are all equally called to the ſucceſſion, without any preference 
to the elder ſiſter over the younger, except in ſuch rights as do not 
admit.of a diviſion, or ſuch as are by.law conſidered as indiviſible; 

thoſe the law gives to the eldeſt heir-portioner, without any recompenſe; 

for theſe ſhe pays a recompenſe: Thus, titles of honour and dignity fall 

to the eldeſt ſiſter without any recompenſe; becaule, /ua natura, they . 

do not admit of a diviſion or of a valuation; a ſingle right of ſuperiori- 

ty falls allo to the eldeſt ſiſter as being indiviſible ex lege; but, if it 

yields a yearly profit as a feu-duty, ſhe muſt pay a recompenſe for it 

to the younger ſiſters; but there is no neceſſity for the manſion- houle 

and gardens falling to the eldeſt ſiſter without a recompenſe. They are 

neither /ua natura, nor ex lege, indiviſible, and may eaiily be valued; | 

and, therefore, they ought to ve divided among the heirs-portioners; or, | 5 
* if they ſhall be conſidered as falling to the eldeſt ſiſter, there is ſurely | 

no reaſon why the ſhould not pay a recompenſe for them to the other 

heirs-portioners, in order to preſerve that equality among them which is 

the principle by which the female ſucceſſron is regulated, See — 
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Maj. 1. it. c. 27.  3- and 4. c. 28. $ 1. 2. 3. and 4. ; Balfour's Pract. 
p. 223. 3 Skene, voce, Eneya ; Craig, I. ii. dieg. 8. F 7.; and the caſe 
Carrober contra Sibbald, 2d December 1669, obſerved by Gosford ; 


and Hathorn contra Gordon, 12th December 1696, obſerved by Foun- 


_ tainhall. 


Anſwered : The manſion-houſe may, with great propriety, be rec- 
koned among the ſubjects that do not admit of a diviſion, as it would 
be impoſſible to divide a ſmall houſe among a number of heirs- portio- 
ners; neither does it properly admit of a valuation, as it would be next 
to impoſſible to get any two valuators to agree in a value to be put upon 
houſes; and, therefore, the law has juſtly conſidered the principal meſ- 
ſuage as a ſubject indiviſible, and incapable of being valued, and which 
therefore falls to the eldeſt ſiſter. And, though ſome of our oldeſt wri- 
ters, and more ancient deciſions, lay it down that a recompenſe is due, 
yet our later writers are of a contrary opinion, ſupported by an uni- 
form train of deciſions from the beginning of this century, where, as 
often as the caſe occurred, the court found the eldeſt heir- female in- 
titled to the principal meſſuage, without any recompenſe. See Stair, 


lib. iii. t. 5. { 11.3; Erſkine, lib. iii. t. 8. § 5.; and June 10. 1707, 


Cowies ; 1730, Carnock ; 1742, Peadies ; and 1750, Gadgrith, 


* The Lords found the eldeſt ſiſter intitled to the principal meſſuage 
© as a praecipuum, without any recompenſe. 


C. B. 
Act. Lockhart. Alt. Henry Dundas. 


No. XVIII. | November 14. 1765. 
EARL f MAI BOK: 
Agaialt 


LEISHMANS. 
1 41 MY 


Tacit Relocation of Teinds. 


FE proprietors of Pewlands had right to a ſub-tack of the teinds 
of thoſe lands, for payment of L. 80 Scots. 

The miniſter of Newlands got an additional ſtipend by a decree of 
augmentation, and there was localled, on the lands of Pewlands, 19 s. 
11d, of money, and 4 bolls of vitual more than the teind-duty pay- 
able by the ſub-tack, whereof the patron was ordained to relieve the , 


heritor yearly, during the courſe of the tack, after which the heritor 


was.appointed to pay the ſtipend conform to the locality, 
LII The 
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The tack 8 75 in 1743; but the Earl of March, the patron, con. 
tinued to pay the ſurplus ſtipend till 1757, when he brought an action, 
concluding, 1/7, for payment of the free teind in time coming; 200, 
for repetition of the ſurplus ſtipend, 

Pfeaded for the defenders : They poſſeſſed by tacit + relocation; and 
can only be liable for the tack-dury. 

Anſwered; The purſuer inſiſts for the free teind, only from the 
date of the citation, which is equivalent to an inhibition. Tacit relo- 
cation is founded on the preſumed conſent of. the titular, and that is 
neceſſarily excluded by a proceſs for the full teind. 

In laads, warning was introduced for the protection of tenants, that 
they might not be thrown deſtitute by being removed on the term day 


without notice; but no ſuch inconvenience can take place in tacks of 


teinds, Again, 7 50 value of teinds 1s fixed by law at a tenth of the 
produce: In lands, there is no legal value for which a tenant can be 
made liable; and yet, even in the caſe of lands, an action for a greater 
duty, in time coming, has been found to interrupt tacit relocation, 
without warning; P. Falc. 6th March 1683, M*Brair contra Romes. 
Ia ſeveral cafes, citation in a proceſs has been fount to interrupt ta- 
cit relocation of teinds, as 19th January 1669, Earl of Athole contra 
Robertſon ; and 28th November 1676, Shiel contra pariſhioners of 
Preſtonhall. Forbes on tithes, holds citation to be equivalent to inhi— 
bition, p. 320. 255. 

2do, The ſurplus ſtipend, paid by the patron, ſince the expiry of the 
tack, muſt be reſtored as indebite ſolutum, in conſequence of the decer- 
niture of the decree of locality. 


Replied, on the 1// point: All our lawyers have agreed that inhi- 
bition is the proper method of interrupting tacit relocation of teinds ; 


Sen, 1. 8.29 and IV. 24. 2. ; Mackenzie, II. 40. 19. ; n. 
ine, II. 10. 21. 

Whether an action, concluding that the heritors ſhould be . 
to ſurrender the poſſeſſion, would be competent, it is ee to in- 
quire. But an action for payment of a higher duty cannot deprive him 


of the poſſeſſion; on the contrary, it clearly ſuppoſes that the heritor is 


to continue to poſſeſs; and, ſo long as his poſſeſſion continues, he can be 
liable in no higher rent than what he agreed to pay; nothing but a 


joint agreement can ſubject him to an additional rent, Suppoſe a te- 


nant, after the expiry of a leaſe of lands, ſhould notify to the heritor, 
that he is to pay a lower rent in time coming, ſtill he would be liable 
for his original rent, unleſs he gave up the poſſeſſion; and a like no— 
tification by the proprietor, would be equally ineffectual to increaſe the 


rent above what had been formerly paid. 


Indeed, the preſent {queſtion was expreſsly determined between the 
Earl of Selkirk and Macmorran of Gleſpine, in 1764, where citation 
was found not to be equivalent to inhibition, and the heritor was ſub— 
jected to che full teind only from the date of the interlocutor. 

In the caſe of the Earl of Athole againit Robertſon, uſe of payment 
to the miniſter of the whole teind, was found ſufficient to defend the he- 
.ritor from ſecond payment to the titular, till inhibition or citation; but 

; there 


E 


there the heritor did not pretend any right from the titular; and cita- 
tion was deemed a ſufficient intimation of the titular's right. 

The deciſion between Mr George Shiell and his pariſhioners, was in 
the cafe of vicarage teinds, which do not require inhibition, as is laid 
down by Lord Stair, IV. 24. 11, 

Replied, on the 2d point: A perlon poſſeſſing by tacit relocation, 
poſſeſſes on the ſame conditions as if the tack had been expreſsly re- 
newed, If, in this caſe, the patron had granted a new tack in terms 
of the former, he muſt have relieved the heritor of the ſurplus teind, 
which he is equally bound to do, by having allowed him to poſſeſs by 
tacit relocation. 


The Lords * found, that the citation does not interrupt the tacit re- 
location; but found the defenders liable for the full teind from 
* the date of the interlocutor ; and found the Earl intitled to re- 
« petition of the ſurplus ſtipend from the ſame period. 


| G. F. 
Act. Ilay Campbell, Alt. Macgucen. Reporter, Strichen. 


No. . © November 14. 1765. 


FAMES EILL of Inchmichael; 


Againſt 


NES HUNTER and fOHN HILT, Tutors to AGNES 
HILL, and MARGARET HUNTER, Widow of C HA R- 
LES HILL, 


Whether Perſons, at whoſe Inflance it is provided by a Marriage- Con- 
tract that Execution ſhall paſs, have a Title to inſiſt in an Action, af- 
ter the Death of the Huſband, for having the Proviſions of the Mar- 


riage-· Contract implemented, 


N 1757, a contract of marriage was entered into between Charles 

Hill and his father John Hill, tenant in Balrudrie, on the one part, 
and Margaret Hunter and her father James Hunter, on the other 
part. 

By this contract, James Hunter became bound to pay Charles Hill, 
his heirs, executors, or aſſignees, the ſum of L. 1000 Scots as Margaret 
Hunter's tocher. For the which cauſes, Charles Hill binds and obliges 
bim, his heirs, executors, and intromitters with his goods and gear 
Y whatſomever, to ware and employ the ſum of 3000 merks Scots, upon 
good and ſufficieut ſecurity for annualrent, to be provided to himſelf 
and the ſaid Margaret Hunter, and longeſt liver of them two, in 

5 * conjunct. 
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* 


conjunct fee and liferent, for the ſaid Margaret Hunter her li ferent- 
uſe allenarly, and to che child or children to be procreated of this 
* marriage in fee; whom failing, to the ſaid Charles Hill, his own 
© ceareſt heirs, or aſſignees whatſoever in fee, and to take the writs and 
2 © ſecurities of the ſaid 3000 merks, conceived in the terms foreſaid,” 

There are other proviſions made in favours of the bride, in the event 
of her ſurviving her intended hufband; and it is declared, that the 
foreſaid proviſions ſhall be in full ſatisfaction to Margaret Hunter of 
her terce, and third of moveables; and to the children of the mar- 
riage, of their legitim, and bairns part of gear. 

John Hill, the bridegroom's father, in contemplation of this marriage, 
aſſigned his farm of Balrudrie and ſtocking, in favours of Charles Hill, 
his heirs, executors, or aſſignees, in conſideration of which, Charles dif. 
charged his father of every claim, either legal or conventional; and the 
contract concludes with the following clauſe: And, laſtly, it is a- 
* greed, of conſent of parties, that all execution neceſſary ſhall paſs up- 

on this preſent contract, at che inſtance of the ſaid James Hunter and 
Charles Hunter his ſon, and James Hill of Inchmichael, or any of 
them ; and failing of them, at the inſtance of their heirs, or the heirs 
of any one of them, for ſeeing the proviſions made in favour of the 
ſaid Margaret Hunter, and the children of the marriage, impieent, 
ed, after the form and tenor of this contract in all points. 

The marriage was ſolemniſed, and of it there was one child, Agnes. 
Charles Hill increaſed his original ſtock, but did not lend out the 


eee A 
* V * a 
— 


e 


In 
t 
4 
f 
1 
T5 
2 
5 N 
5 
1 1 
= 2: 
| 
FRY 
44 
F. 
T 


„ or OR. 0 FO, 
. . SUE IE IR” 7 


# ooo merks in terms of the marriage- contract; and, in 1760, he exe- 1 
5 cuted a deed, whereby he diſponed to Margaret Hunter his wife, and 7 
Io. Agnes Hill his only child, equally betwixt them; and, failing Agnes : 
„ Hill before majority or marriage, without heirs of her body, to Margaret ” 
$ Hunter, her heirs, executors, or aſſignees, his whole means and effects, 
. with the burden of his debts, and a ſmall annuity to his father and mo- 2 
-Þ ther, and then follows this clauſe: And further, providing and de- 1 
11 * claring hereby, that, in caſe of the death of my ſaid daughter before c 
14 * majority or marriage, without heirs of her body as ſaid is, and that 
14 * the whole of my means and effects ſhall, in that event, fall and ac- 
4 © creſce to my ſaid ſpouſe, then, and in that caſe, I hereby burden and t 
. oblige her and her foreſaids to content and pay to my neareſt in kin, 5 
3 at leaſt to ſuch of them as my ſaid fpouſe ſhall think proper, L. 1000 a 
1 Scots, at the firſt term after the deceaſe of Agnes Hill, with intereſt 
Þ * from the term of payment.” it 
a By the ſame deed, Margaret Hunter, the wife, is burdened with the t. 
1 aliment and education of her daughter, until ſhe attain the age of 18; ” 
A but, in conſideration thereof, ſhe is appointed to uplift the annualrent | v 
1 of her daughter's ſhare of the effects, until ſhe attained the foreſaid age c 
5 of 18; and, by an after-clauſe in the deed, Charles Hill nominated as | 4 
A tutors and curators to his daughter, Margaret Hunter his wife, James n 
1 Hunter his father-in-law, John Hill younger, and James Hill, both | 
at in Inchmichael, his brothers, Alexander Miller, and Robert Hunter, le 
1 the huſbands of his two ſiſters; and declared the major part of them h, 
bi accepting to be a quorum, | | a 
i | Charles 
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Charles Hill died in two days after executing this deed ; the ſubjects _ 
belonging to him at the time of his death were, his pleniſhing, his leaſe, 


and Rocking of his farm, of which James Hunter the grandfather of 


Agnes Hill, and John Bill her father's brother, two of rhe tutors no- 
minated, after applying to the other tutors named, but who declined to 
act, took up inventories, and intruſted Margaret Hunter the widow with 
the management of the farm, and ſhe having afterwards married ano- 


| ther huſband, the tutors diſpoſed of the farm, and rouped the ſtocking, 


and made a diviſion of the proceeds between the widow and daughter, 
in terms of Charles Hill's ſettlement 1760; and afterwards tutorial in- 


pentories were made up. 


James Hill, the immediate elder brother of Charles, and his heir both 

of line and conqueſt, failing the daughter Agnes, took no management 
as tutor in his niece's affairs, but in character of one of the perſons, at 
whoſe inſtance it was provided execution thould paſs upon the marriage- 


contract, after the widow's marriage, brought an action againſt her, li- 


belling upon the marriage contract, particularly, the clauſe for employing 
the 3000 merks on ſecurity, for behoof of the widow in liferent, and 
children in fee, whom failing, to Charles Hill, his neareſt heirg or aſ- 


ſignees; and concluding, that Margaret Hunter ſhould be decerned as 


intromitter with Charles Hill's effects, To provide and employ the 
« ſaid ſum of 3ooO merks to herſelf in liferent, and to the ſaid Agnes 
Hill, the only child of the marriage, in fee; whom failing, to the 
© neareſt heirs wharſomever of the ſaid Charles Hill in fee.” : 
This action was brought before the ſheriff of Perth-ſhire ; but, after 

ſome proceedings, was removed into this court by advocation, Marga- 
ret Hunter appeared as a defender. James Hunter and John Hill, the 
two accepting tutors, alſo appeared for their pupil Agnes Hill, and diſ- 


claimed the purſuer's proceſs, and concurred with Margaret Hunter in 


her defences, and objected to the title of the purſuer to inſiſt in ſuch an 
action. The cauſe came hefore Lord Barjarg as Ordinary, who, at firſt, 
ſuſtained the purſuer's title ; but afterwards made aviſandum to the 
court, and ordered informations. 
Pleaded for the defenders : The purſuer has no title to inſiſt in this 
action. The intention of providing by a marriage- contract that execu- 
tion ſhall paſs at the inſtance of certain perſons, is, that a huſband may 
be compelled to fulfil his obligations to his wife, while under coverture, 
and a father to his children, while the patria poteſtas ſubſiſts. Were it 
not for this clauſe of execution, a man might neglect to infeft his wife 
in her jointure, and thereby ſuffer his other creditors, though poſterior, 


to obtain a preference over his eſtate, or he might {quander his ſubſtance 


and leave his children deſtitute, although, by his marriage- contract, he 
was bound to infeft his wife in a jointure, and grant proviſions to his 
children. An obligation to grant infeftment or proviſions, points out 
a legal remedy, an action of implement; but this is a remedy a wife can- 
not properly uſe againſt her huſband, nor children againſt their father, 
The clauſe of execution points out the proper perſons by whom this 
legal remedy may be made effectual. Perſons, who are the friends of 
doth parties, and will not, without neceſſity, inſiſt for explicit imple- 
ment to the prejudice of the huſband, nor permit the obligation to re- 

M m m | main 
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main unperformed, to the prejudice of the wife and children; but, on 
the huſband's death, the cauſe ceaſes which rendered ſuch interpoſition 
neceſſary; the obligation, if not performed by the huſband, remains as 
a debt upon his repreſentatives; his wife, and his children have per- 
nam ſlandi. The wife always, the children when of age, may ſue for 
implement in their own name; and, if the children are under age, 
the tutors, curators, or adminiſtrators in law, may ſue in their name. 

By the deed 1760, the purſuer was nominated, with others, as tutor 
ro the only child of the marriage; he negleQs the office of tutor, and, 
in character or one of the truſtees by that marriage contract, appears not 
only in oppoſition to Margaret Hunter, the widow of his brother, bur 
alſo in oppoſition to John Hill, one of the accepting tutors, and to James 
Hunter, the father of Margaret, and grandfather to the child, the other 
accepting tutor, and allo a truſtee for the execution of the marriage- 
contract; and inſiſt to have that money laid out for the pupil, which is 
already in the hards of the pupil's tutors, legally inveſted in-that office, 
which the purſuer miglit have ſhared with them, had he inclined. He 
pretends to act for the infant; but they are the perſons whom the fa- 
ther of the infant, and the law, intruſted with that office : If they fail 
in their duty, they may be removed as ſuſpect; but, while their office 
ſubſiſts, no one has a right to act for their pupil independent of them, 

When a huſband and father, who is bound to lend out money, in his 
marriage- contract, for behoof of his wife and children, dies prior to his 
ſo lending it out, the obligation to provide does in effect fly off, or, more 
properly, is converted into an obligation of debt, capable of an immediate 
action for payment and ſatis faction, without the intervention of any per- 
{on named in the contract to ſue for execution. If the money, in this caſe, 
had been lent out in terms of the contract, the wife would have had im- 
mediate acceſs to the annualrents, but the children could have no right to 
the fee, until ſerved heirs of proviſion; but, when the money is not lent 
out, the jus credits, and right of action againſt the father's repreſenta— 
tives, veſts in the children, and tranſmits to their ſucceſſors, without the 
neceſſity of their being ſerved heirs on the marriage contract, as has been 
determined in many cafes ; Dictionary, vol. 2. p. 279. ; Mrs Porterfield 
contra John Gray, gth December 1700 ; therefore, if any action was 
competent io this purſuer, it muſt be an action to force pay ment to the 
pupil, and not an action to force implement of the marriage- contract, 
by lending out the money, which is inept, and tends directly to diveſt the 
pupil of a right already veſted in her; for, if the money is lent out, in 
terins of the contract, a ſervice would be neceſſary to veſt the right in 
Agnes Hill. The nomination of perſons in a marriage contract, at 
whole inſtance execution may pals, is determined by the death of the 
huſband and father, and ſuch has been the univerlal underſtanding of 
the nation; for no inſtance will be found of any action carried on by 
a perſon, named in a marriage: contract, ſueing for implement agaiuſt 
the repreſentatives of the huſband, after his deceaſe, 

Anſwered for the purſuer: The detenders have affected to conſider 
the nomination of perſons in a marriage-contract, at whole inſtance exe- 
cution is to paſs, as a device calculated for obtaining juſtice to wives, 


while under coverture, and children /ub patria poteſlate: But ſuch no— 
| minations 


( 25 ) 


minations ought not to be viewed in ſo limited a light. Children / 
patria poteſrate, and wives under coverture, may compel execution of the 
obligations due to them from their parents and huſbands. Curators ad 
lites will be named by the court, who may as effeQually procure Juſtice, 
as a perſon authoriſed by a contract to ſue for execution; and many in- 
ſtances have occurred of ſuch actions; it is nor, therefore, neceſſary for 
obtaining juſtice to wives under coverture, or children ſub poteſtate, that 
ſuch nominations in marriage- contracts ſhouid be made. Such nomina- 
tion may be expedient for them, but is not neceſſary; and it may be e- 
qually expedient for them in other ſituations. An infant, after the death 
of its father, is in as helpleſs a ſituation as during his life. lt is not /h 
patria poteſiate, but is as unable to procure juſtice as if it was. If it 
has no tutors, nothing can be done for it. If it has, in all probability, 


the tutors are of the choice and nomination of the father; and, there- 


fore, if the father was diſpoſed to fruſtrate the proviſions of the mar- 
riage contract in favours of his children, no reliance can be had on tu- 
tors named by him. And no good reaſon can be aſſigned why the 
fame remedy that had been provided againſt the father, ſhould not 
be effectual againſt the tutors named by him, if they ſhould act in 
ſuch a manner as to make it proper to make uſe of that remedy. There 


is nothing in the words of the marriage- contract to limit the powers of 


thoſe authoriſed to ſue for execution to the lifetime of the father only; 
neither do any principles of law require ſuch limitation ; on the con- 
trary, agreeable to the general rules of law, the powers to put a deed 
in execution, mult extend to every caſe where execution is competent. 


The obligation, in the contract of marriage, is not perſonal to Charles 


Hill the huſband, but tranimits againſt his heirs, executors, and intro— 
mitters with his effects; therefore, the heirs and ſucceſſors of Charles 
Hill were as much bound by the contract as himſelf, and the obliga- 
tion as valid againſt them after his death, as it was againſt him while 
alive; and that being the caſe, an action for execution muſt be com- 
petent after his death, as it would be abſurd that the obligation ſhould 
ſubſiſt without its being practicable to force execution of it againſt the 
heirs, &c. in the fame manner as could have been done againſt Char- 
les Hill himſelf while alive. | : 

The defenders have argued, that, if ſuch action is competent, it can 
only proceed at the inſtance of the tutors, who are by law inveſted 
with the excluſive right of carrying on actions tor behoof of their pupil; 
but ſuch argument would relolve into tits: That at no time was att 
action, ſuch as the preſent, competent. A father 1s as much intitled to 
the adminittration of the affairs of his child waile under age, as a tutor 
is after his death; he, herefore, is intitled to ſue all actions in the name 


of his children, and has as good a claim to an excluſive title, in this re- 


ſpect, as a tutor. Hcuce, with equal propriety, it might be argued, 
that, during his lifetime che purtuer could not have infiſted in ſuch 
action as the preſent; yet no attention could have been paid to ſuch a 
plea in the lifetime of the tather, being directly in oppolition to the terms 
of the contract; and, as ſuch action mult have been competent, during 
the father's life, it muſt now be ſo againſt the intromitters with his 
.eFects, agalult whom the obligation in the contract mult be effectual. 
Tt 
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It has been ſaid, that, if any action was competent at the purſuer's 
inſtance, after the death of Charles Hill, it was an action for payment; 
but the terms of the obligation, in the contract of marriage, ſtand in 
direct oppoſition to ſuch an argument. By the contract, Charles Hill 
binds himſelf, his heirs, &c. not to pay a ſum, but ad factum prac/tan- 
dum, to ſecure a certain ſum of money in a particular manner, it is 
admitted, that, during Charles Hill's lifetime, he could have been com- 
pelled to employ that ſum, in terms of the contract; and, as the obliga- 
tion in the contract muſt be effectual againſt his heirs, executors, and 
intromitters with his effects, agreeable to the expreſs words of the 
contract; of conſequence, the preſent action muſt be as competent a- 
gainſt them, as it would have been againſt Charles Hill himſelf, had he 
been now alive; and, it is clearly for the intereſt of Agnes Hill the pu- 
pil, that the money ſhould be ſecured in terms of the contract, which 
vill prevent its being dilapidated or waſted by miſmanage nent. 


6 The Lords ſuſtained the purſuer's title, and found, that the defen- 
ders were bound to lay out the z3ooo merks, in terms of the 
contract of marriage. | 


And adhered on adviſing a reclaiming petition, with anſwers. 


A. E. 
For the purſaer, Andrew Crſbie, and William M. Kenzie. 
For the defenders, James Montgomery, and David Dalrymple, jun. 
No. XX. November 20. 1765. 
S1 
Againſt 


MACDONAL D. 
EE ES UMPTION. 


Rights taken in Name of Children. 


Auks MAacDONALD of Kineton, granted an obligation to John 

[| Symon, in theſe words: * I hereby oblige myſelf to diſpone two 

* ox-gates of the weſt ſide of Micraſs to your ſon, when you ſhall think 
fit, or to pay him 1800 merks, as to me ſhall ſeem proper. 

The ſon was minor at the time; and, before his majority, the fa- 

ther gave a diſcharge of the obligation, bearing that the 1800 merks 


had been paid to himſelf and his creditors, | 
n 


( 209 


In an action brought by the ſon, The Lords found, that the father's 
* diſcharge, bearing payment of the ſaid price to himſelf, and his law- 
« ful creditors, is a ſufficient document of payment,” 


G. F. 
Add. Croſbie, Alt. 1% Campbell. 
No. XXI. December 5. 1765. 
# E N DERSO XN; 
1 
URN 


n 1 


Miſtve Letters not holograph, and wanting Witneſſes. | 


ON HENDERSON and Robert Cowan interpoſed their credit for 
Samuel Cowan by accepting bills, for an arrear of rent which he 
owed, in conſequence of a miſſive letter from Adam Murray, whereby 
he became bound to join with them conjunctly in granting bills, or 


paying the money. 
Murray acknowledged his ſubſcription ; but pleaded that the miſkive 


was not obligatory, as not in re mercatoria; and neither holograph, 
nor ſigned before witneſles, 


© The Lords repelled the defence. 


As. Armſtrong. Alt. Craſbic. 


Nun No. XXII. 
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No. XXII. | December 7. 1765, 
BRITISH LINEN Co; 
| Againft 


CLERKSON. 


ESETIO JUDICIO SISTI ET JUDICA- 
TUM SOLVL 


PoN an oath de med:tatione ſugae, the admiral granted warrant 

for incarcerating a perſon ſaid to be debtor in a debt merely 

mercantile, till he ſhould find caution pudicio fiftt et judicatum ſolvi. 

A ſuſpenſion having been offered, the Lords paſled the bill as to the 
caution judicatum ſolvi; but refuſed it as to the caution pudicro ſiſti. 


G. F. 
For the chargers, Lockhart. Alt. Reporter, Ellizek. 
No. XXIII. December 10. 1765, 


FOHN BRUCE and CG; 


Againſt 


FN 


DAVID BEAT. 
INSTITOR-PRESCRIPTION. 


Conſlituent liable for the Debts of the Inſtitor.—Pręſcription of Ac- 


Oux LEE was proprietor of the leaſe of the unlicenſed theatre in 
Edinburgh, called the Concert- hall, and of the wardrobe and ma- 
chinery belonging to it. = 
In 1754, being diſtreſſed by bis creditors, he aſſigned his right to 
Lord Elibank, and others, who granted to him full power and commil- 
* fon to vary the ſaid houſe, cloaths, and ſcenes at pleaſure; declaring us 
© and the premiſes nowiſe liable for any debts the faid John Lee may 


© contract in carrying on the entertainments of the ſaid houſe,” There 
| ER Was 


— «CO a a a Ss. i a W 


(. ag.) 


was alſo a clauſe declaring the commiſſion to be during pleaſure, and 


obliging Mr Lee to make the ſcenes, cloaths, &c. forthcoming. 
Mr Lee continued to act as manager till 1756, when he was diſ- 


miſſed. 


its pertinents, to „James Callendar and David Beat, under an obligation 
to relieve them of all claims agamſt the concert-hall, * on account of 
© any thing done or contracted by John Lee as their manager, from the 
© time of his aſſignation to them, till he was turned out of the ma- 
nagement.“ 

John Bruce was creditor in three accounts of printing for the concert- 
hall, in 1755, and 1756. For the firſt of theſe accounts, Mr Lee grant- 
ed his bill in 1755, and atteſted it as juſt, after the lapſe of the trien- 
nial preſcription. The other accounts bore atteſtations without date j 
and decree was recovered againſt Lee for the whole in 1758. 


An action was brought for payment of thoſe accounts againſt David 


Beat, as coming in place of the gentlemen proprietors of the leaſe, in 
conſequence of the above obligation; ; and the debate reſolved into two 
points: 179, Whether thoſe gentlemen were liable for the debts con- 
tracted by Lee? 2do, Whether or not the accounts were prelcribed ? ? 
Pleaded for the Sender, on the 1/7 point: The gentlemen 1 interpo- 
ſed from motives of public ſpirit; and, without any view of gain, they 


gave the full uſe of the houſe, and of the profits thereof, to Mr Lee, 


burdened only with the price which they had paid, and certain annuities 
to which it was ſubject before their purchaſe. 


In theſe circumſtances, the clauſe declaring that they ſheuld not "1 


liable for Lee's debts, was ſuperfluous ; there were no termini habiles 
for ſubjecting them: But, though Lee ſhould be conſidered as an 2 
the rule of law is, conditio prat poſitionis ſervanda et, I. 11. 8 5. D. de 
Inſtit. act. 

Anſwered for the ourkeer: It is clear, from the commiſſion granted 
to Lee, and was univerſally underſtood at the time, that the gentlemen 
had become purchaſers of the concert- hall, and its pertinents, It like- 
wiſe appears from the commiſſion, that Lee was an inſtuor or manager 
employed by them; and they are liable for his debts, even upon the 

ſuppoſition that the purſuer had conſidered him in a different light, and 
looked upon him as their leſſee. 

In that view of the caſe, the purſuer contracted in the faith that he 
was proprietor of the leaſe, ſcenes, decorations, and other moveables, of 
which be ſaw him in poſſeſſion. Suppoſe the purſuer had poinded thoſe 
moveables, that the gentlemen had claimed them as their property; they 
might indeed have reclaimed the goods, but it could only haye been by 
acknowledging that Lee was their inſtitor; and that acknowledgement 
muſt have ſubjected them to the debts contracted in the courſe of the 
employment. 

And the caſe 1s: ily clear upon the ſuppoſition, that the purſuer 
knew that Lee acted as manager for the proprietors, it being an eſta- 
bliſhed 4 in law, that the conſtituent is liable for the deeds of the 
inſtitor; 1. 3. 4. 1. 5. pr. § 1. D. de Inſtit. Act. 


Nor can 8 defender avail himſelf of the clauſe in the commiſſion, as | 


ſecuring the proprietors againſt Lee's debts. Had Lee ſold the furniture 


of the concert- hall, ſet up merchant, and broke, the gentlemen would 
: | not 


In 1758, the gentlemen transferred the leaſe of the concert-hall, with 
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not have been liable for ſuch debts as he might have contraRed in a bu- 


ne foreign to the congitio praepoſetrons. . is all that is meant by 


2 text referred to, not that parties can be affected by private clauſes in 
a ed which they had no acceſs to know. On the contrary, if the em- 
Player intended that his in{ticor ſhould act, not on the general principles 


© 
of law, hut on any peculiar footing, it was neceſlary pro/cribere. alam, 
y 


to publiſh thoſe conditions, in order to put parties on their guard ; ; and 
fo the law is laid down, I. 11. 2. 3. 4. D. de Inſlit. Ad, 


Tuis is perfectly analagous to our law; a wife is held to be praepo= - 


Suga agi domeſtics, 81 whatever private agreement may have taken 
place to the contrary, the bufband will be liable for her deeds, unleſs he 
has uſed an inhibition; a ſpecies of the projeriptio palam, 

Pleaded for the purſuer, on the 2d point: The triennial preſcription 
155 property ſpeaking, no more than a pragſumpt io Juris of payment, 
which may be taken off by the oath or writing of the party : As the oath 
would be probative at whatever time it was emitted, there is no reaſon 
why the mean of proof by wiiting thould be reſlricted to the three 
years; and there is no foundation in the act of parliament for reſtrict- 


ing it. 


granted after the three years, the debt will be ſaved from preſcription, 


But, independent of them, the decree 1758 muſt be ſufficient, being a 


document taken againſt the inſtitor upon his being removed from the 
management, which will be effectual agaiaſt his conſtituents, 
Anſwered for the defender, on the 2d point: It is immaterial whe- 
ther the atteſtations were granted within the three years or afterwards, 
The act of parliament 1679, c. 85. declares, that, after the three years, 
* the creditour ſall have na action, except he outher priefe be writ, or be 


© aith of his partie.” But, in this caſe, there is no ſuch proof. The 


party is he for whoſe behoof the furniſhing was made, or he who is 
purſued for it. And, though an inſtitor or ſervant might be a good w:t- 
neſs againſt his employer, he cannot ſubje& him by an oath upon refe- 
rence, or an atteſtation in writing, (Edg. 11th Feb. 1724, Guthrie con- 


tra Marquis of Annandale) ; eſpecially, if, as in this caſe, it be given 


after he is diſmiſſed from the ſervice. | | 

Upon the ſame principles, a decree againſt the inſtitor cannot inter- 
rupt the preſcription in favour of the maſter. Indeed, here, the decree 
was taken againſt Lee himſelf as the proper debtor, and not as having 


contracted as Manager for others, 


© The Lords repelled the defence, that the defender is not liable for 
* the accompts purſued for; but ſuſtained the defence of the trien- 


* nial preſcription,” 
0. F. 


AR, Lockhart, Croſbie. Alt, Raz. 


No, XXIV. 


Though, therefore, the atteſtations ſnould be ſuppoſed to have been 
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No. XXIV. = | December 11. 1765. 


ROBERT CRAT; 
my 7 Againſt 


WILLIAM EARL of SUTHERLAND. 
41 TEN 
Where no time is ſpecified. 


N 1749, William then Earl of Sutherland granted a tack to Alexan- 

der Gray of the lands of Milnclaran * for 19 years, or the lifetime 
© of the ſaid Alexander Gray, and of Robert Gray his brother, optio- 
© nal to the ſaid Alexander Gray, after the term of Whitſunday next, 
© or the firſt term of Whitſunday thereafter.” 

Alexander Gray poſſeſſed the lands, without making his option, for 
14 years, when he ſignified his deſire of having the tack granted for 
the two lives. | | 

Robert Gray, having adjudged his brother's intereſt, brought an 
action for obtaining a tack in theſe terms. 

Pleaded for the defender: It could never be the intention of the 
granter of the tack, to give 19 years firſt, and two lives thereafter. 
The obligation was alternative, and by poſſeſſing for three fourths of 
the ſpace, the tenant muſt be held to have made his option of the 19 
years certain. | | 

Anſwered : No time was limited for making the option, and it was 
incumbent on the proprietor to inſiſt to have the option declared. 


The Lords found, that the purſuer is entitled to the benefit of the 
option. e 
: G. F. 
AQ. Burnet. Alt. Wm. M*Kenzjc. 
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No. XXV. 5 December 11. 1 765. 


ELIZABETH CILMOUU R, Relift of the Deceaſed 
Mr FAMES FUSTICE of Fuſtice-hall; 


Againſt 


The Honourable O HN ARBUTHNOTE. 
Truſt, 


| R James Juſtice, in 1747, granted a bond to Mr James Arbuth- 


note merchant in Edinburgh for L. 100 Sterling ; and, as a far- 


ther or collateral ſecurity for the ſum in the bond, Mr Juſtice conveyed 


to Mr Arbuthnote an adjudication againſt the eſtate of Stanhope for 


L. 1000 Scots principal, and conſiderable bygone annualrents, 


Some time after this tranſaction, Mr Juſtice's affairs being in diſorder, - 


he named certain truſtees, who took the management of his ſubjects; 


and, from theſe truſtees, Mr Arbuthnote received payment of his debt 

of L. 100, contained in Mr Juſtice's bond. | 
Mr James Arbuthnote having died, without reconveying the adju- 

dication on the eſtate of Stanhope to Mr Juſtice, an action was raiſed 


by Mr Juſtice againſt Robert Arburhnote, the heir of James, concluding 


that the right which ſtood in Mr Arbuthnote's perſon to that debt ſhould 


be reduced; and that Robert, as heir to James, ſhould be obliged to de- 


nude thereof in favours of Mr Juſtice, the debt, for ſecurity of which 
it was conveyed, being aliunde ſatisfied and paid. 

Before any judgment was given in this action, both Mr Juſtice and 
Mr Robert Arbuthnote died. Bur Elizabeth Gilmour the widow and 
executrix of Mr Juſtice, having wakened the proceſs, and transferred the 
ſame againſt the Honourable John Arbuthnote, the heir of Robert and 
James Arbuthnotes, the Lord Ordinary, before whom the action came, al- 
towed a proof, before anſwer, of all facts and circumſtances for ſupporting 
the libel, and afterwards pronounced this interlocutor: The Lord Or- 
* dinary, having adviſed this proceſs, proof adduced by the purſuer, and 

writs produced, finds it proven, that the conveyance of the debt in 
queſtion, and diligence thereon, againſt the eſtate of Stanhope, was 
only granted as an additional or collateral ſecurity for payment of the 
ſum of L. 100 Sterling, and annualrents thereof, due by the bond li- 
belled on, granted by the deceaſed Mr James Juſtice: Finds it like- 


into the benefit of the truſt-right, executed by the ſaid Mr James Juſtice 
for behoof of his creditors, in conſequence of which, he and his repre- 
ſentatives received payment of the debt contained in the ſaid bond; 


and, therefore, finds the repreſentatives of the ſaid Mr James Juſtice 
| | * have 


6 

0 

4 

0 

0 

* wiſe proven, that the ſaid James Arbuthnote was thereafter aſſumed 
( 

4 

c 
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© have the only good and undoubted right to the decreet of adjudication, 
© deduced for the Foreſaid debt upon the eſtate of Stanhope, and lands, 
© and ſums of money therein contained: Ordains the defender, Mc 
« Tohn Arbuthnote, and his father for his intereſt, to make up and e- 
* ſtabliſh a proper right thereto, in his perſon, as repreſentiag the de- 
© ceaſed Robert and James Arbuthnotes, and habily to convey and make 
* over the ſame to the ſaid Mr James Juſtice's repreſentatives, they al- 
© ways compleating their titles to the ſaid debt and diligence before ex- 
* tracting ; and reduces, decerns, and decleres accordingly.” And, to 
this interlocutor, the Lord Ordinary adhered, with the variation of 
findings that the purſuer muſt be at the expence of making up titles, 
in the defender's perſon. to the debt in queſtion, 

Mr Arbuthnote reclaimed to the court, and contended, that, as the 
proof was allowed by the Lord Ordinary before anſwer, all objections to 
the competency of a proof by witneſſes, in this caſe. was entire. It was 
acknowledged that the purſuer had brought pretty ſatisfactory proof that 
this was a truſt; but it was pleaded, that, in point of law, a truſt could 
not be proved by parole evidence, the act of parliament 1696, cap 25. 
having altered our former practice as to truſts, as, by that act, it is ſtatute 
and ordained, * That no action of declarator of truſt ſhall be ſuſtained as 
* to any deed of truſt made for hereafter, except upon a declaration or 
* backbond of truſt, lawfully ſubſcribed by the perſon alledged to be the 
© truſtee, and againſt whom, or his heirs, or aſſignees, the declarator 
© ſhall be intented, or unleſs the ſame be referred to the oath of party 

* fmpliciter.” And, as there was here no backbond, or declaration of 
truſt ſubſcribed by James Arbuthnote, and as Mr Arbuthnote was now 
dead, ſo that a proof, by his oath, could not be had; therefore, the 
action muſt fall; and, in ſupport of this plea, the purſuer referred to 
the deciſion in the caſe of Watſon contra Forreſter, th December 1707, 
collected by Lord Fountainhall. 

c Anſwered for Mr Juſtice : There is, in this caſe, ſufficient evidence to 

ſhow that the debt of L. 100, contracted by Mr Juſtice to James Ar- 
buthnote, by his bond in 1747, was wholly paid up; and likewiſe, that 
the aſſignation to the debt on the eſtate of Stanhope, in favour of James 
Arbuthnote, was granted only as a collateral ſecurity for payment of ſaid 
debt of L. 100, contained} in Mr Juſtice's bond. And, as theſe facts are 
inſtructed, it would be contrary to material juſtice to deprive Mr Juſtice's 
repreſentatives of this debt upon any nicety or peculiarity of the law. 
The act of parliament 1696 does not apply, as the preſent action ought 
not to be conſidered as a declarator of truſt, but as a declarator of ex- 
tinction of the debt due by Mr Juſtice, and a reduction of the convey- 
ance to Mr Arbuthnote, on account that the purpoſe for which it was 
granted did not now exiſt, 


* The Lords adhered.” 


| A. E. 
For Elizabeth Gilmour, Alenander Wight. For John Arbuthnote, Fo. Douglas, 
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No. XXVI. December 12, 1765. 
FW ATSONS; 
Againſt L 
WATSONS, 


TE NVUALEENT 


How far due by Executors ? 


OsERT WATSON merchant in Edinburgh, having been married 
three times, made proviſions in favour of the children of the 


different marriages. 
Upon his death, in 1757, Mary Memes, his third wife, confirmed 


executor to him; and, an action having been brought by the children 


of the firſt marriage, for their proviſions, called all parties having in- 
tereſt, in a multiple-poinding; and a new multiple-poinding was 
brought, by her daughters, after her death. 

The claims of the children of the firſt marriage were ſuſtained, by an 
interlocutor of gth Auguſt 1763. After this, a good deal of litigation 
enſued, as to the queſtion, How far intereſt could be claimed from the 
executors ? 


* The Lords found the executors not liable for the intereſt of the ſub- 

* jet confirmed, in ſo far as that ſubjed did not bear intereſt at the 
time of the teſtator's death; but found them liable for the intereſt 
of the ſums bearing intereſt from the term after the teſtator's 
death; and found them liable in the expences of proceſs, from 
the interlocutor dated gth Auguſt 1763. 


RK „„ „ 


G. F. 


Act. Patrict Murray. Alt. David Graeme. 
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No. XXVII. | December 14, 1765, 
WILLIAM BAIRD, Merchant in Glaſzow ; 
e 


FOUHN PAC AN and others, Merchants there. 


Goods purchaſed for a particular Purpoſe, through latent Inſufficiency, 
not anſwering the Purpoſe for which they were bought—the Pur- 
chaſer reheved from Price. EE 


IN 1762, John Pagan and others, purchaſed from William Baird a 
I large quantity of ſtrong ale, in order to be exported to the Weſt 
Indies; but the ale nor being properly prepared for the heat of that 
climate, great part of it was ſpoiled and loſt; on which account, Pa- 
gan and the other purchaſers refuſed to pay the price. Baird brought 
an action againſt them for payment; in defence of which, it was 
Pleaded for Pagan and the other defenders: That, when ale is to 
be exported to hot climates, it muſt be prepared with great attention ; 
it muſt be kept a long time in the caſk before it is bottled, in order that 
the fermentation may be entirely gone; and it muſt be corked with the 
| beſt corks, and properly packed; for all which, the purchaſer muſt re- 
ly on the brewer from whom he buys; and, as it is impoſſible for him to 
know what time the ale has been in caſk before bottling, it is underſtood 
that the brewer, who ſells ale for exportation, ſhall furniſh it of ſuch 
quality, and pack it in ſuch a manner, as will ſtand the climate to which 
it is to be ſent: That, in this purchaſe, the price was conſiderably 
higher than would have been given for ale for home conſumpt; yet, 
that furniſhed was not of proper quality for exportation, or properly 
corked and packed; and, as it was purchaſed on purpole to bu exported, 
of conſequence, the ſeller was bound to deliver ale fit for exportation; 
and not having done ſo, the purchaſer cannot be liable for the price, 
Anſwered for Baird: The ale was ſufficient when he fold it; the 
uſual care and attention was paid to bottling and packing it: That he 
undertook no riſque, and could not, therefore, be anſwerable for any 
accidents that might occur, or inſufficiency that might ariſe from tranſ- 
porting the ale to a foreign market: That ale, in the Weſt Indies, ſells 
for an extravagant price, which ſhows, that exporting it is attended 
with conſiderable riſque; and, as the purchaſer has the profits, ſo he 
muſt run the riſque; there is no certain rules fixed for managing ale 
for exportation; every brewer follows the method he judges beit. 
pp Abe 
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* The Lords found the purſuer, the ſeller, in reſpect the ale libelled 
© was bought for exportation, is obliged to uphold the ſame to have 
* been ſufficient and fit to be exported to the markets in America 
and the Weſt Indies. 


A reclaiming petition for Baird was refuſed, without anſwers, 
1 8 | A. E. 
For Baird, James Montgomery and Foſeph Williamſon, For Pagan, Fo. Dalrymple, 


No. XXVIII. January 14. 1766, 


CAMPBELL of Taerline; 
lad © 


„ . 
F 1 „ 


Lands taken to the Father in Liferent, thereafter to the ſon in Liſe- 
rent, and his Heirs-male ; whom failing, the Father's hers in fee, 


EIL CAMPBELL of Dunſtaffnage, in the contract of marriage of 
Angus Campbell, his ſon, became bound * to provide his lands 
and eſtate of Dunſtaffnage in favour of himſelf in liferent, and, after 
© his deceaſe, to and in favour of the ſaid Angus Campbell, his ſon, in 
© liferent; and the fee of the ſame, after both their deceaſes, to the 
© heirs male of the ſaid Angus Campbell his body, of that or any ſub- 
* ſequent marriage; which failing, to the ſaid Neil his heirs male, ac- 
* cording to the rules of ſucceſſion, eſtabliſhed by his rights and inkelt⸗ 
© ments thereof.” 

In an action for reducing certain proviſions, granted by Neil Camp- 
bell, as contrary to the terms of this contract, brought in name of a 
truſtee for Angus, it was admitred, that, had the eſtate been taken to 
the father in liferent, and to the ſon in ive, the father muſt have been 
held to be diveſted of the fee, in terms of the deciſions quoted in the 
Dittionary, v. Fiar; but it was contended, that, as only a right of 
liferent was provided to the ſon, ſo, leſt the fee ſhould be in Pendents 
it of neceſſity ſubſiſted in the father. 


© The Lords found, that the fee was in the father, and, after his 


death, in the ſon.” 
| G. F. 
AR. R. Carmpiell. Alt. Montgomery, Reporter, P:t/our, 


No. XXIX. 


(E 


No. XXIX. | January 9-2 766. 
ALEXANDER MACADAM; 
Againſt 8 


ALEXANDER EARL ff GALLOWAY. 


COMPETENT 


Action of Mails and Duties, if competent to ſet afide the Right of a Per- 
ſon in immemorial Poſſe/jron, and producing a Seiſine ? 


N 1678, Alexander, then Earl of Galloway, granted an obligation 
to Henry Dun, binding himſelf to denude, in his favour, of a piece 

of land called Belſcroft, upon payment of L. 400 Scots. 
In 1763, John Macadam, the great grandſon of Henry Dun, grant- 
ed bond to Alexander Macadam his ſon, who led an adjudication againſt 


him, as charged to enter heir in thoſe lands to Henry Dun; and, upon 


that title, purſued an action of mails and duties againſt the tenants. 
Compearance was made for the Earl of Galloway, who produced a 
ſeiſine in the lands of Belſcroft, in 1684, -proceeding on the precept of 
Henry Dun; and contended, that, as he and his predeceſſors had poſ- 
ſeſſed the lands immemorially, the proceſs was incompetent, till his tit- 
les ſhould be reduced in a proper action. | 
Anſwered for the purſuer: The adjudication is a ſufficient title a- 
gainſt the tenants, Stair, IV. 22. 7. They are the only defenders called. 
The compearance of the Earl, indeed, produces a competition, but it is 
a rule of law, that all competitions imply mutual reductions. Nor is 
the purſuer under any neceſſity of inſtructing the right of the predeceſ- 
ſor, to whom his father was charged to enter. The only title produced 
by the Earl, is a ſeiſine upon the precept of that very predeceſſor whoſe 
right he cannot object to, without cutting the branch upon which he 


himſelf ſtands. 


Had he produced a diſpoſition, indeed, from Henry Dun, he muſt 


have been preferred to the mails and duties; but he produces no more 
than a ſeiſine; and a ſeiſine, without its warrant, cannot avail in a com- 
petition of real rights; Stair, II. 3. 19. 

Replied : Upon the footing of the infeftment 1684, the Earl has the 
benefit of a poſſeſſory judgment, for which purpoſe, the production of 
a ſeiſine is ſufficient; Stair, IV. 26. 3. and 4.; Bankton, II. 1. 33. p. 
512. and IV. 24. 49.; Erſkine, IV. 1. 25. And it makes no difference 
that the ſummons was executed againſt the tenants only. Still the Earl 


was intitled to compear for his intereſt. 
| When 
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When a proceſs of reduction is brought, it will be time to conſider, 
whether the perſonal faculty of ns: — to Henry Dun de 


not loſt by preſcription. 


* The Lords ſuſtained the defences, and aſſoilzied from the proceſs of 


* mails and duties, reſerving to the purſuer to inſiſt in a reduction 
* of the defender's rights, and to the defender his defences, as ac- 


* cords. 
G. F. 


Act. Macgueen, Crosbie. Alt. Lecthart. 


No. XXX. | © Fanuary 21. 1766. 
FOHNBARR, and others ; 
Againſt | 6A 


FAMES CARR and others. 
PACTUM ILLICITU M. 


Combination for raiſing the Rate of Wages, 


ERTAIN journeymen weavers of Paiſley framed a contract of co- 
partnery, bearing to be for carrying on a joint trade of manufac- 


turing and ſelling filk and linen goods, and containing the following 


articles: That the number of partners ſhould not be leſs than 600; 


_ the affairs of the company ſhould be managed by a praeſes, and 


directors annually choſen, and other officers; that each partner 
mould pay 2 ſhillings at the commencement of the company, and a ſmall 
monthly ſum during its continuance, which was declared to be for 12 
ears, from 8th May 1764 ; that no dividend of the profits ſhould be 
made till the lapſe of that period ; that, upon calling a general meeting 


of the company, the rate of wages might be fixed, under which no mem 


ber ſhould be at liberty ro work ; that the ſhares ſhould be transferable 
under certain regulations; that the directors ſhould be at liberty to ad- 


mit any number of additional partners upon certain conditions, 
In the ſpace of a few days, the contract was ſigned by more than 600 


perſons; and the co-partnery commenced under the denomination of 


the Univer/al Trading Company of Pazfley. 
At length ſome of the members refuſed to pay up their contributions, 


and being charged upon the contract, inſiſted in a reduction of it, as be⸗ 5 


ing no other than a combination of manufacturers to raiſe their wages; 
and, therefore, illegal both at common law and by ſtatute, 
Pleaded for the company: The inftitution was deſigned for the 


laudable purpoſe of carrying on a joint trade with the ſavings of their 
induſtry, 
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;nduſtry, which ſeparately could not be turned to account by the indi- 


vidual members; and there is no law in Scotland which reſtricts th 


number of partners in a trading company. | 
[t was not for the general intereſt of the company to increaſe the rare 


of wages; becauſe, though part of the members were journeymen 
weavers, many of them were of different profeſſions, ſome of them ma- 
nufacturers, who had occaſion to employ journeymen. And it was not 
in their power to do it, becaule the dealings of the company were not 
extenſive enough to enable them to employ any conliderable number 
of journeymen, nor their ſtock large enough to maintain them with- 
out working, ſhould they be refuled employment trom the other ma- 
nufacturers. | | 

Anſwered : The number of partners, already above 600, and which 
may be increaſed to thouſands; the employment of the partners, almoſt 
all of them journeymen weavers, though a few perhaps may be ma- 


ſters of a loom or two, which they let out for hire; and the trifling a- 


mount of their contributions, are ſo many proofs, that the co-partnery 
could not be intended for carrying on a trade, or meant for any other 
purpoſe, than as a cover to an illegal combination for increaſing the 
rate of wages. Indeed, by an expreſs clauſe of the contract, the part- 
ners are taken bound not to work under the rates which ſhall be fixed 
by the directors. | 

An inſtance of the ſame kind occurred in 1762, in the caſe of the 
Wool-combers of Aberdeen, who had entered into a ſociety, under pre- 
tence of raiſing a fund for the ſupport of the aged or diſabled perſons 
of their trade: But, as there was reaſon to believe that there were dif- 
ferent purpoſes at bottom, the court found, That ſuch combinations 
Hof artificers, whereby they collect money for a common box inflict 
* penalties, impoſe oaths, and make other by-laws, are of dangerous 
* tendency, ſubverſive of peace and order, and againſt law; and, 
therefore, prohibited and diſgharged the wool-combers to continue 
© to act under ſuch combination or ſociety for the future, or to enter 
into any ſuch new ſociety or combination.“ 

Reference was alſo made to the ſtatute 6. G. I. c. 18. F 18. as pro- 
hibiting the acting as bodies corporate, or raiſing transferable ſtock 
without legal authority; though it may be doubted how far that ſta- 
tute, commonly known under the name of the Bubble Act, is applica- 


ble to this queſtion. 


The Lords found, that the contract and agreement in queſtion was 

not intended for carrying on a manufacture, but is an illegal 
combination, and of dangerous tendency to ſociety. And there- 
fore found the reaſons of reduction relevant and proven, and 
reduced and decerned accordingly ; and found the detenders 
liable in the expence of extract. 


G. F. 
AR, Wight. Alt. H. Dundas. Reporter, Gardenſton. Clerk, Rafi. 
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No. XXXI. | | Fanuary al. 1760. 


FOHN C4 MPBELL-HOOK, Lyon King at Arms, an 
is Depute ; no es 


Againſt 


FOHN COPLAND and FOHN M*COLL, 
CCC 


—of the Lyon Court over Meſſengers, 


HE ſtatute 1587, c. 46. appoints Lyon King at Arms to hold two 
courts, upon the 6th of May and 6th of November, yearly, * for 
* all complaintes to be maid to him, upon the default of officiars in 
time cumming.” | 9 
For many years theſe courts had been little attended to. But, in 
1763, Mr Campbell- Hook, Lyon King at Arms, reſolved to hold a court, 
and intimated his reſolution in the public news- papers, requiring all the 
meſſengers in Scotland to attend, for inſpection of their books of exe- 
cutions, for inquiring into the ſituation of their cautioners, and for pay- 
ment of their annual dues, being 10 merks to the Lyon himſelf, and 
about half that ſum to his clerk ; and that under pain of deprivation. 
Many of the meſſengers attended at this court; others did not; and the 
Lyon deprived abour 50 of them de plano, upon the followiag grounds: 
imo, That they had not attended the head-courr. 20, That they had not 
paid their by gone annuities, 3720, That they had not compeared, in 
order to anſwer any complaint which might have been preferred againſt 
N them, and to inſtruct that their cautioners were alive and ſolvent. 
4 Moſt of theſe deprived meſſengers were re- admitted on their applica- 
| tion; but two of them continued to act as formerly without applying; 
and, being charged on the decree, ſuſpended it as contrary to law. 
Pleaded for the chargers: The preciſe limits of the juriſdiction of 
0 almoſt every court are fixed, not by ſtatute, but by cultom. The Lyon- 
y court appears even to have been introduced in that manner, The firſt 
N ſtatute which mentions it is 1587, c. 46. It proceeds upon the recital, 
=. | that a great number of meſſengers had entered into that office, in a 
4 | confuſed and uncertain manner. It reſtricts the number of meſſengers, 
[ including the Lyon and heralds, to 200 for all Scotland, and autho- 
1 riſes ſuch meſſengers as ſhould be recommended by the court of ſeſ- 
ſion, after an inquiry by certain commiſſioners for each ſhire, _ 1 
C 


d 


oo 
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The ſtatute alſo appoints caution to be taken from meſſengers, for 


| obſervatipn of © the injunctiones conteined in the end of this preſent 


act. 

Theſe injunctions do not appear in the printed editions of the ſta— 
tutes, nor have they been diſcovered in the record. But it has been 
the immemorial practice to deliver a written copy of injunctions to 
every meſſenger at his admiſſion, one article of which requires. That 


© he preſent his book, containing his executions, to the Lyon King at 


* Arms, upon ik 6th day of May, and 6th wy of November yea:ly,' 
under pain of deprivation. 
A clauſe is likewiſe inſerted in the bond of cautionry, for inforcing 


this attendance, and the payment of 10 merks yearly to the Lyon, 


with the ordinary dues to the clerk; and conſenting that failure in 
theſe articles ſhall be held to be a lawfal cauſe of deprivation 

The act 1592, c. 127. renews the Lyon's power of depriving meſ- 
ſengers, with advice to the Lords of ſefſion; authoriſes him to exact 
caution 3 and ordains all judges to concur with him in executing the 
ſtatutes in his favour. And there is an act of the Lyon-court, 28th 
June 1630, aſcertaining the annual ſum to be paid to the Lyon ; ; and 
appointing it to be ſpecified in the bonds of cautionry, 

The act 1672, c. 21. declares, * That the Lyon and his brethren 


© heraulds are judges in all ſuch cauſes concerning the malverſation of 


* meſſengers in their office, and are to enjoy all other privileges be- 
* longing to their office, which are ſecured to them by the laws of 
* this kingdom, and according to former practice,” 

Upon theſe grounds, it was pleaded, that the annual dues were exigi- 
ble in virtue of uſage, ſanctified by ſtatute. That, as theſe trifling pay- 
ments could not afford the expence of a procels, ſo they were exigible 
in a ſummary manner, in terms of the clauſe in the cautionary bond. 

And though, in the ſpecial caſes mentioned in the ſtatutes 1587 and 
1592, the conſent of the Lords of ſeſſion was made neceſſary, that is 
not to be extended to ordinary deprivations ; the juriſdiction of the 
Lyon is founded on cuſtom as well as ſtatute, and many inſtances of 
deprivation, by his own authority, were poinred out from his books, 
Thele ſentences have been reſpected by the court of ſeſſion, and execu— 
tions by meſſengers deprived by the Lyon found null, as in the caſe 
18th February 1732, Hunter contra Montgomery, Dictionary, v. Con- 


ſaetude. In other cales, indeed, the execution has been iutained, where 


the party had been in C fide, and upon the principles of the law 


Barbarius Philippus, l. 3 V. de Off. Pratt, 
There may be a barahp In obliging meſſengers to attend the courts 


perfonally ; but there is no hardthip in their attending by a procurator ; 


and the advertiſement in the news; papers was not intended to ſupply 


the want of citation, It was meant to put the meſſengers on their 


guard; but there was no neceſſity for a citation, as they are bound to 
attendance upon the courts by ſtatute and by cuſtom, as well as by the 
expreſs clauſe in the injunctions, and bond of cautionry, 

Anſwered: The only ſtatutes reſpeAing the juriſdiction of the Lyon 
King at Arms, are thole of 1587, 1592, 1672; and, except in one ſpe- 


cial caſe, none of them give him any power of deptiving meſſengers, 
On 


* 
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On the contrary, the two firſt require, that he ſhall proceed with the 
advice of the court of ſeſſion ; and the laſt, which relates chiefly to his 
juriſdiction in matters concerning bearings armorial, contains only a 


general clauſe, and cannot extend his powers beyond the limits of the 


preceding ſtatutes. 

There is nothing in thoſe ſtatutes which can juſtify any of the grounds 
of deprivation reſorted to in this caſe, There is no law, which obliges 
meſſengers to attend the Lyon's two head courts. In the caſe, indeed, 
of a complaint againſt any particular meſſenger, relevantly laid, and 
executed upon a charge of 15 days, the party complained on is bound, 
by the act 1587, to attend at the couris to be held upon the 6th of 
May, or 6th of November, and may be deprived by the ſentence of 
the Lyon. But, in this caſe, there was no complaint againſt the ſuſ- 
penders ; nor, at any rate, could an advertiſement in the news- papers 
be held as a proper ſervice of ſuch complaint, EY 

The claim for the annuities in uſe to be exacted from meſſengers, 
cannot be ſupported upon the acts of the Lyon-court, which, had they 
been conſented to by the whole body of - meſſengers at the time, could 
go no farther than to bind thoſe who conſented to them, And no ar- 
gument can be drawn from the form of the bonds of cautionry, or of 
the injunctions which the Lyon delivers to meſſengers ; for theſe, in 
ſo far as not ſupported by ſtatute, are bur ſo many uſurpations of a 
power not founded in law ; a power of impoſing a tax, which, by the 
principles of the conſtitution, is confined to the legiſlature itſelf, 

And as to the compulſitor by deprivation, which the Lyon has exer- 
ciſed for inforcing payment of thoſe annuities, it ſeems to have been 
reprobated by the ſupreme court. For, in the only inſtance where 
the queſtion appears to have occurred, the execution of a meſſenger 
was ſuſtained, though he had been deprived by the Lyon, it being tor 
no malverſation, but for a deficiency in the payments demanded by 
the Lyon; 11th July 1699, Learmonth contra Gordon. 


The Lords found the decree of deprivation irregular and void; 
and ſuſpended the letters ſimpliciter.“ 
G. F. 


Act. Lockhart, Coſmo Gordon. Alt. Craſbie. Reporter, Kennet. 
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No. XXXII. February 18. 1766. 


ANDREW BURNET; 


Againſt 


ALEXANDER BANNERMAN 
US TER TFECL 


If a Perſon not entitled to ſerve, can object to a Service? 


Homas BURNET of Kirkhill diſponed thoſe lands, and certain 
ſalmon-fiſhings on the river Dee, to truſtees, for the behoof of 
Alexander Bannerman, his nephew. 


Andrew Burnet writer to the ſignet, brother to Thomas, in the view 


of bringing a reduction of the ſettlement, ſo far as reſpected the fiſhings, 
which he conſidered as limited to heirs-male, took out brieves for 
ſerving heir-male in general to Thomas, before the bailies of Edinburgh. 

Alexander Bannerman objected to the ſervice, upon the ground that 
there was a nearer heir-male in exiſtence, the ſon of another brother, 
elder than Andrew; and the bailies allowed him a proof, and granted 
commiſſion. 

Andrew Burnet advocated the brief; and, upon a remit to the ma- 
cers, pleaded, imo, No more was neceſſary for him, but to prove that 
he was habit and repute neareſt and lawful heir- male. That being pro- 
ved, his ſer vice muſt proceed, and cannot be interrupted by a perſon 
who has neither taken out brieves to ſerve, nor ſo much as pretends to 


be heir-male. Upon the exiſtence of a nearer heir, the claimant's ſer- 


vice may indeed be ſet aſide by reduction; but it is no reaſon to ſtop the 
ſervice, that the objector has right to the ſubjects by diſpoſition. It is 
ſtill jus tertii for him to found upon the right of another; and, were 


that allowed, every ſervice might be ſtopped upon allegations of the 


ſame kind. 

2do, All objections to a ſervice muſt be inſtantly verified, and no 
terms can be allowed for n enen B Stair, III. 5. 33. Bank- 
ton, III, 0. 

Anſwered for the objector, to the 1/7: The declared purpoſe of the 
claimant's ſervice is, to bring a reduction of the diſpoſition of the fiſh- 
ings in favour of the objector, who, therefore, has a clear zntereft to op- 
poſe the ſervice. And he has a legal intereſt to oppole it, as was found, 
I9th June 1746, Kennedy contra Erſkine, obſerved by Falconer, where 
one, in poſſeſſion of an eſtate, which was attempted to be evicted from 


him upon titles made up by 3 on a truſt-bond, was allowed 
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to object that the perſon, againſt whom the adjudication was led, was 
not the neareſt heir; and that there was a nearer heir exiſting. 

To the 2d. The deſign of the brieve of mortanceſtry is to diſcover 
who is the neareſt heir. Should it happen to conſiſt with the knowledge 
of the jury that there is a nearer heir than the claimant, they would be 
bound in duty not to ſerve. In like manner, if, upon reading the brief, a- 
ny perſon ſhould give evidence of the exiſtence of a nearer heir, they 
could not proceed; and this is preciſely the preſent caſe, with this ma- 
terial difference, that the objector has a clear intereſt to object to the 
ſervice, ſince otherwiſe he might be obliged to enter into a litigation 
with the claimant; and, after prevailing over him, would have the 
battle to renew with the true heir, who could not be barred by any 
former proceedings to which he was no party. | 

The authorities referred to, prove no more than that no exception can 


be admitted againſt the form of the brief, but thoſe ſpecified in the ſta. 


tute 1503, c. 94. ſo as to prevent the jury from proceeding to take cog- 
niſance of it. But ſtill it is incumbent on the claimant to inſtruct his 
propinquity, which he cannot do, if the exiſtence of a nearer heir be 
proved. It is impoſſible that the objector ſhould be debarred from 
leading that proof; and Lord Stair plainly ſuppoſes the competency of 
it, III. 5. 30. & 35. | | | 

In the firſt of thoſe paſſages, he mentions a caſe where the Lords 
granted warrant to the director of chancery to delay iſſuing brieves, 
unleſs they contained a clauſe for citing the party having intereſt, 

Replied, upon the 1/7 point: The brief of mortanceſtry is granted 
at the ſuit of the claimant, and cannot be adjourned without his con- 
ſent; Balf. p. 419. c. 3. In ſpecial ſervices, indeed, parties having in- 
tereſt have, from reaſons of expediency, been allowed to object, though 
they had not taken out brieves in their own names, as in the caſe 
mentioned by Lord Stair, III. 5. 3o.; and, in that of Kennedy contra 
Erſkine, where titles were attempted to be made up by an adjudica- 
tion on a ſpecial charge, which is equivalent to a ſpecial ſervice. 

But the preſent queſtion relates to a general ſervice, where no perſon 
is admitted to object, unleſs he has actually taken out brieves. The di- 
flinQion is clearly laid down in a deciſion, 26th February 1681, Laird 
of Strowan contra the Marquis of Athole, Strowan had taken out 
brieves to ſerve heir general and ſpecial to his predeceſſors. The 
Marquis objected, on the ground that the ſervice was intended to di- 
ſturb him in the poſſeſſion of the lands. The Lords allowed him to 
* be heard as to the Hpecial ſervice, but not as to the general ſervice. 

Replied upon the 2d point: Were there here a competition of brieves, 
there might be ſome ground for allowing time to prove. Bur, if it was 
competent for third parties to ſtep in, and, upon pretence of the exi- 
ſtence of a nearer heir, to offer a proof, no ſervice ever could proceed 
within any reaſonable compaſs of time. By thele delays, the claimant | 
might be eſſentially hurt; but neither the nearer heir, nor any other 
perſon having intereſt, can ſuffer any prejudice from allowing the ſer- 
vice to proceed, which may be ſet aſide by reduction ſo ſoon as the 
nearcr heir appears, | | 


* The 


1 


The Lords refuſed to allow a proof to ſtop the ſervice; reſerving 
the objections as accords. 


8 G. F. 
Ad. Rar, b.. Alt. Locklart. Reporter, Caaſha. 
No. . 8 = June 13. 1766. 
MALCOLM HAMILTON; 
Againſt 


FOAN CARLISLE, and FAMES DUNLOP. 
LETTER OF CREDIT. 


Intimation of the Advances, if neceſſary ? 
N 1762, James Douglas, merchant in Glaſgow, wrote to Malcolm 
of London, that he wanted to raiſe L. 500, by drawing 
bills on London at long dates, and remitting bills at ſhort dates to re- 
place them, and aſked leave to draw on him for that purpoſe, promiſing 
to get the ſecurity of John Carliſle and James Dunlop, with whom he 
was engaged in a copartnery trade. 

The propoſal was agreed to, and a letter ſubſcribed by Carliſle and 
Co. referring to Douglas's jetter; and engaging their ſecurity for ſuch 
ſums as Douglas ſhould draw for. 

In January 1763, Malcolm Hamilton, who had hitherto traded by 
himſelf, aſſumed a partner into his houſe, but continued to anſwer the 
bills drawn by Douglas, as he had done before, till Auguſt 1763, when 
he was in advance of about L. 608. 

Carliſle and Co. ſtopt payment in November 176 3, and Douglas ac- 
cepted bills for the balance due ; but he having alſo failed, Malcolm 
Hamilton brought an action againſt John Carliſle and James Dunlop 


the guarantees. 
Pleaded in defence: The defenders are not liable for the bills drawn 


by Douglas, in reſpect they were not intimated to them. And, admit- 


ting that it was not neceſlary to intimate every individual draught, yet 
intimation ought to have been made, when any material circumſtance 
occurred, ſuch as might have led them to withdraw their ſecurity, or 
warned them to look to their relief. Two periods were condeſcend- 
ed on, the one when Malcolm Hamilton aſſumed a partner in January; 
the other, when his dealings with Douglas came to an end, in Auguſt 


1703. 
| Anſwered : 


* 
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Anſwered: The purſuer could be bound no farther than to comply 
with the conditions of the mandate. But the letter contains no clauſe re- 
quiring intimation of the advances, of which the defenders, the part- 
ners of Douglas, could not be ignorant. And there was no reaſon for 
a particular intimation, upon the purſuer's aſſuming a partner, which 


mace no alteration upon the credit, 


© The Lords found, that the letter of credit libelled on granted by the 
* defenders, extends only to the ſum of L. 500 erlag. and that 
* the company is liable to that extent. 


. G b 
Act. Lockhart, Geo. Wallace. Alt. Montgomery, Wight. 
No, XXXIV. June 13. 1766, 


WALLACE, GARDYNE, and Co.; 
Againſt | 
PATRICK MILLER, and others. 


LOCUS POENITENTIR, 


—when a Bargain is agreed to be completed by Writing. 


ESSRS. Gibſon & Balfour, and Patrick Miller, were engaged 
with John Weir in a copartnery for ſelling and bleaching linen, 
under the deſignation of John Weir and Co. 

In May 1766, Wallace, Gardyne, and Co. of Arbroath, ſent a parcel 
of linens to bo bleached by John Weir and Co.; and, upon the 7th of 
that month, made offer to ſell them the cloth at certain prices, upon 
two months credit. 

By this time, the copartnery of John Weir and Co. was diſſolved, 
which John Weir mentioned in his anſwer of 16th May; and, at the 
ſame time, offered to take the linens upon his own account, on con- 
dition that the credit ſhould be enlarged to 4 months, 

Wallace, Gardyne, and Co. agreed to the condition, by letter of the 
17th, adding, You may compute the amount, and fend us your ac- 
* ceptance, payable in 4 months; with a poliſcript i in theſe words: 
* Since writing, we have made out an invoice of the linens, amount 
Lins 15: 11; for which, if found without error, you may ſend 
© us your acceptance.“ 

Upon the 23d of May, Meſſrs Miller and Gibſon & Balfour proteſt- 


ed and regiſtered certain bills due by John Weir. Upon the 24th, a 
| | meeting 
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meeting of his creditors was held; and, that ſame day. Weir wrote to 
Wall:ce, Gardvne, and o explaining the firuation of his affairs, and 
aſking their directions as to the bleaching of the linens, which he now 
declined purchaſing. 

Theſe linens were dei by Meſſrs Miller, aud Gibſon & Balfour, 

upon the iſt of June, as creditors to John Weir, and claimed by Wal- 
lace, Gardyne, and Co. as their property. 

Pleaded for the defenders: ihe contract of ſale is completed by mu- 
tual conſent, and, in ſales of moveables writing is unneceſſary. This 
conſent was ſignified by the letter of 16th May on the one hand. and 
the letter of 17th May on the other. Nor is it of any conſequence, 
thar Weir had not tranſmirted an acceptance for the price; that cannot 
he conſidered as a circumitance eſſential to the bargain ; the purſuers 
demanded no additional ſecurity, but had be taken themſelves to the 
credit of Weir alone, 

Anſwered: When it is agreed that a 9 ſhall be completed by 


writing, there is locus poenttentiae till that writing be delivered. lhe 


contract, therefore, was never completed in this calc, 4s the acceptance 
was never granted. But, even allowing the contract to have been com- 
pleted, and the property transferred, Weir was bound 1n juſtice to give 
up the bargain, when he knew himſelf to be utterly inſolvent. Accor- 
dingly, he did give it up by his letter of 27th May; and the proteſting 
and regiſtrating his bills the day betore, did not make him a notour 
bankrupt, or invalidate that act, even luppoling it to have been neceſ- 
fry for the ſecurity of the purſuers. 


© The Lords found, That the ſale of the cloth ro Weir was never 
completed, and repelled the defence. 


G. F. 
Act. Dav. Graeme. Alt. Wight. 
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No. XXXV. Fune 14. 1766, 
FANET ANDERSON; 
Againſt 


ALEXANDER DONALDSON and others. 


HERITABLE AND MOVEABLE. 


Provijfion to a Daughter payable Year and Day after her Marriage, 


Homas ANDERSON, in his contract of marriage, became bound, 
in the event of there being three daughters, to pay them 30,000 
merks, viz. © 12,000 to the eldeſt, 10,000 to the ſecond, and 8000 
* merks to the third,” | 
Thele proviſions were made payable within year and day, after the 
marriages of the reſpective daughters; but there was no clauſe of an- 
nualrent. | 
Four daughters exiſted of the marriage, * the youngeſt, mar- 
ricd Robert Nicol, 27th March 1725. 
Eliſabeth, the ſecond daughter, obtained an adjudication of certain 


tenements belonging to the father, for her 10,000 merks, 19th Janu- 


ary 1720. 

Janet brought a proceſs in 1727, againſt her father, and her three 
ſiſters, for a ſhare of the 30,000 merks, and obtained decree in 1729, 
for 4500 merks as her portion; ſo as that 1500 merks ſhould be taken 
from the ſhares of each of the elder ſiſters, who were decerned to make 
payment thereof to Janet and her huſband, for his intereſt, See the 
deciſion, Dict. Implied Will, S ult. 

In a ranking and fale of the ſubjects in 1732, Geddes of Scotſtown 
was preferred, /ecundo loco, on Eliſabeth's adjudication ro which he had 
right; but under the burden of the 1500 merks decerned to be paid to 


Janet. 


Scotſtown, hefing become purchaſer at the ſale, diſponed the ſubjects 
to Alexander Donaldſon and others. 

After Robert Nicol's death, Janet his widow, brought an action of 
mails and duties for payment of the 1500 merks, 

The defender did not diſpute the principle, that diligences, led by the 
perſon in titulo for the time, accreſce to the true proprietor. But he 
maintained, that Janet had no right to the ſum, which being payable 

ear and day after her marriage, and not bearing annualrent, was move*- 


able, and belonged to her huſband, jure mariti. | 
Eliſabeth's 


* 


Cas} 


Eliſabeth's adjudication was led after the marriage. If, therefore. it 
accreſced to the 1500 nierks, the accretion took place in favour of the 
huſband to whom the debt belonged, and could not operate retro, ſo as 
to make the debt heritable before the adjudication was led, and deprive 

te huſband of his jzs guaeſttum in the ſum. 

Anſwered : Dies mcertus habetur pro conditione. The proviſion was 
payable year and day after the purſuer's marriage: The purſuer might 
have died before that period ; and, in that event, the 1500 merks, 
would have remained with Eliſabeth ; but the adjudication was ob- 
tained within 10 months of the purſuer's marriage By that means, 
the whole 10,000 merks became heritable, ſo that the 1500 merks, e- 
ventually due to the purſuer, was heritable, not only before it was exi- 
gible by the purſuer, but before the jus credit: was veſted in her perſon, 
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* The Lords found, That the purſuer, in virtue of the decreet 1729, is 
intitled to the ſum of L. 1000 Scots, as a part of ihe portion of 
* 10,000 merks provided to her litter Elilabeth, by their tatizer's 
contract of marriage, for which Eliſabeth adjudged his eſtate in 
* the year 1720; and that the purſuer is entitled to inſiit for a de- 
. 
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creet of mails and duties againſt the ſaid tenements, for ſuch part 
of the accumulated ſums contained in the adjudication, as ſhall ap- 
pear to ariſe from the ſaid L. ioo Scots, and intereſt thereof ad- 

judged for; and decerned in the mails and duties accordingly.' 


: G. F. 
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Act. Ja. Ferguſon, jun. Alt. 1.cethart. 
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No. XXXVI. . | | June 18. 1766, 


KENDAL and Co.; ; 
Againſt 


 COLINCGAMPBELL of Inverliver. f 
P R O Of 


How far a written Contract can be ſupplied by Witneſſes ? 


| iy a minute of ſale of woods to a company, there was a reſervation of 
a certain part. The ſeller inſiſted, that another part of the woods 
was alſo agreed to be reſerved, and that it had not been valued along | 
with the reſt, though it was omitted in the reſervation in the minute, [ 
and was not mentioned in a ſubſcribed notandum afterwards added. | 
This allegation he offered to prove by the witneſſes preſent at the | = 

| communing, 
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communing, and by the perſons who had valued the woods ; or, at 
Jeaſt, by reference to the oath of the company's agent at the time, 


and who had himſelf an intereſt in the queſtion, as having right to a 


proportion of the ſhare of one of the partners, though he was no lon= 
ger employed as agent for the company. 


The Lords having conſidered the minute of agreement, with the 


ſubſeribed nota bene, poſterior to the minute, and ſupplying an 


omiſſion therein, but making no addition to the reſervation; 


* and alſo, confidering how dangerous it would be to cut down 


a written agreement by parole-evidence, found the defender 
liable for the price of the whole woods in queſtion.” 


G. F. 


Act. 1lay Campbell. Alt. Lockharts 


No. XXXVII. Fune 24. 1766. 
Sir FOUN SINCLAIR; 
Againſt 


The COUNTESS and EARL FIFE. 


e E ON 


Neareft Heir- male of Line whatſoever. 


A LIXANDER EARL of Caithneſs, by a ſtrict entail, deviſed his own 
eſtate, and alſo the eſtate of Murkle, in which he had ſucceeded 


to his brother Lord Murkle, to himſelf and the heirs-male of his body ; 
whom failing, to his brother Francis, and the heirs-male of his body; 


whom failing, to the ſecond and younger ſons, ſucceſſively, to be pro- 
created of the body of Lady Dorothea his daughter ; whom failing, 
* to George Sinclair of Woodhall, Eſq; one of the ſenators of the col- 
lege of juſtice, and the heirs-male of his body; whom failing, to the 
* ſaid George Sinclair, his neare/t lawful heir- male of Ine whatſoever ; 


* whom failing, to his own neareſt heirs and aſſignees whatſoever.” 


The title and honours of Caithneſs were deſcendible to heirs-male, and 
failing his own and his brother's male iſſue, devolved upon remote heirs 
not called in the entail, and whom the Earl did not mean to favour, 
This led him to inſert a clauſe, That, excepting the heirs of his own 
body, his brother Francis, and the heirs-male of his body, the whole 


heirs ſucceeding to the eſtate ſhould bear the name and arms of W 
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of Murkle only; and ſhould forfeit their right upon Tucceeding to any 
title of peerage. 

Lord Woodhall was the third ſon of the family of Stevenſton. Sir 
Robert, the eldeſt, had died leaving male iſſue; John Lockhart of 
Caſtlehill, the ſecond, was alſo dead, and had left only daughters. 
Patrick Sinclair, the fourth; was a bachelor. 

After the execution of the deed, Francis Sinclair, Lord Woodhall, 
and Patrick Sinclair, all died without iſſue. The Earl alſo died, leav- 
ing iſſue a daughter, Dorothea Counteſs Fife, who was as yet childiefs. 

Sir John Sinclair, eldeſt ſon of Sir Robert Sinclair of Stevenſton, ap— 

rehending himſelf to be called under the deſcription of neareſt heir-- 
male of line whatſoever'to Lord Woodhall, purchaſed brieves for ferv- 
ing neareſt and lawful heir of tailzie and proviſion in general to the 
Earl of Caithneſs. 

Lady Fife likewiſe took out brieves for ſerving heir of tailzic and 
| proviſion to the Earl, under the laſt ſubſtitution | in the tailzie; and a 
competition enſued, 

P leaded for the Counteſs: The expreſſion 8 of line voatſo- 
ever, has no meaning in the law of Scotland. Heir- male denotes one 
ſpecies of heir, Heir of line denotes a different ſpecies of heir; and the 
two joined together amount to a contradiction in terms, as much as if 
the ſame perſon had been called under the double deſcription of heir- 
male and heir-female; ſo that the clauſe muſt be held pro non ſcripto. 

But, if the expreſſion has any meaning, it cannot denote either the 
beir- or the heir of line, but a perſon in whom both characters are 
united. It is as impoſſible to conceive an heir-male of line, who is not 
heir of line, as an heir-male of line, who is not heir-male. 
| Had the expreſſion been Lord Wocdhall's * heir-male, being his 
heir of line, there could not have been a doubt in the caſe, 
and the expreſſion actually uſed, is, in effect, the ſame, though more 
conciſe, The intention may have been to call fuch of Lord Woodhall's 
heirs- male, as ſhould be alſo his heirs of line; and, failing them, to 

ive place to the Earl's daughter. Sir John Sinclair is neareſt heir-male 
to Lord Woodhall, but he is not heir of line; that character is in the 
daughters of John Lockhart of Caſtlehill, who are equally intitled to 
claim under the ſettlement to heirs- male of line, being only heirs of line, 
as Sir John Sinclair is, being only heir- male. Both of them have one of 
the characters in the deſcription ; and neither has the complete character. 

Anſebered: Heir of line, and heir male, when ſet in oppoſition to 
one another, are, no doubt, deſcriptive of different perſons. But there 
is another ſenſe in which the denomination of heir of line is under- 
food in the law; and the whole argument of the Counteſs proceeds on 
overlooking that diſtinction. 

In the ſucceſſion of brothers, there is a double repreſentation in the 
ſame degree. The ſucceſſion divides: The conqueſt goes to the imme- 
diate elder brother, who is Heir of conqueſt ; the heritage goes to the im- 
mediate younger brother, who is Heir of line or Heir- mals of line. 

In this caſe, the perſona praedilecta was Lord Woodhall. Failing his 
iſſue, the ſucceſſion was to . his collateral heirs- male. Had 

2E the 
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che deed been expreſſed in theſe terms, there might have been a doubt 
whether the eſtate was conqueſt in the perſon of Lord Woodhall, or 
heritage; and, of conſequence, whether it ſhould devolve upon his heir 
of conqueſt, or his heir of line. The Earl choſe to devolve it upon Pa. 
trick Sinclair, the younger brother of Lord Woodhall, the Heir of line, 
preferably to Sir John Sinclair, the ſon of the eldeit brother, the heir of 
conqueſt, In that view, failing iſſue male of Lord Woodhall, he ver 
properly ſubſtituted his Heir male of line whatſoever, thereby calling 
the heir of line in preference to the heir of conqueſt, _ | 
Had Patrick Sinclair ſurvived the Earl, he would have taken the 
eſtate as neareſt heir- male of line of Lord Woodhall ; and excluded Sir 
John Sinclair the heir of conqueſt, who, by the death of Patrick, ha- 
ing become heir- male of line, is clearly intitled to the ſucceſſion, 


The Lords preferred Sir John Sinclair, and found that he is iutit- 

© led to be ſerved heir of proviſion, under the ſettiement of the 

* deceaſed Alexander Earl of Caithneſs, and repelled the objections 
to his ſervice.” | 


G. F. 


For John Sinclair, Lockhart, Macgucen, H. Dundas. 
Alt. Burnet, Rae, Fa. Ferguſon. Clerk, Roſs. 


„Neo. XXXVIII. Fiunc 25. 1766. 


DUXE of BUCCL EDUC HE 


| Againſt 


V IN 7, and others, 
Thirlage. 


HE lands and barony of Dalkeith belonged antiently to the Earls 

of Morton; and were diſponed by them to the family of Buc- 
cleugh, about the year 1042. | 

Theſe lands had been erected into a barony and a regality; and, in 

1 the Duke's charter, the village of Dalkeith is declared to be the borough 

1 of regality, and all the juriſdictions, rights, and privileges, pertaining 

4 to any barony or Lord of regality, are conferred in the moſt ample 

form DT 

[4 The families of Morton and Buccleugh had ſucceſſively feued out cer- 

It tain portions of land in and about this village, and the vaſſals had been 
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ja uſe to grind their malt at the mills of Dalkeith. Some of them ha- 


ving carried their malt to other mills, a proceſs of abſtraction was 
brought by the Duke of Buccleugh, who contended that he was intitled 
to multure upon all malt conſumed within the barony. 

Pleaded for the purſuer : 1½, He has an expreſs grant of this ba- 
rony and regality, with all the privileges that attend ſuch grants; and 
the charters from the crown, for ages back, have contained the follow- 
ing conſtitution of the afſtrition : © Totas et integras terras, dominium, 
© baroniam, villam, et burgum baroniae de Dalkeith, cum totis liberta- 
© tibus, et una cum molendinis de Dalkeith, tum granarum quam fulo- 
num, cum multuris dict. molendinorum, granarum, et terris molen- 
dinariis integrorum eorund, molendinorum reſpective.” So that the 
Duke has the moſt ſolid of all titles conſtituting the thirlage over the 
feuers and inhabitants of the village to the mills of Dalkeith; and ſuch 
a title, joined with poſſeſſion, is held as a ſufficien! conſtitution of the 
aſtriction. See, 4th January 1740, Fletcher of Bonſhaw contra Brown 
of Glaſwell ; and Earl of Hopeton contra the brewers of Bathgate in 
1752. 

— The vaſſals, particularly thoſe deriving right from the family of 
Buccleugh, are all exprelsly aſtricted by a claule of the following tenor 
in their charters: * Ac etiam praefatus ejuſque an- 
* tediCt. ſeu tenentes ac poſſeſſores dict. tenementorum, aliorumque, a- 
* ſtringentur molendinis de Dalkeith, et tenebuntur nn omma ſua 

* grana, (ſometimes only /ua grana,) in iiſdem molendinis, ac perſolvere 
multuras, aliaſque divorias, debitaque ſervitia pro iiſdem pro rata, fi- 
© cuti caeteri feudifimarii tenentes, et inhabitantes dict. burgi de Dal- 
keith, perſolvere et praeſtare in uſu ſunt vel fuerunt.“ This aſtriction, 
from the nature of the tenements, which are moſtly a houſe and a yeard, 
or a houſe only, muit import a thirlage of znvecta et illata, though all 
that is here demanded 1s multure for what 1s conſumed within the town. 
See Lord Bankton, L II. t. 7. p. 685.; Mr Erſkine, L. II. t. 9. $ 16; 
and Hamilton contra Miller, 27th December 1717, rep in Dic- 
tionary, vol. 2. p. 466. 

Some of the old charters bear a reddendo pro mmi als onere; but 
that cannot have the effect to liberate the vaſſals from thirlage ; for, in 
the firſt place, the court has repeatedly found, that ſuch a cliufe will not 
free from aſtriion, without a claule cum molendims et multuris, 17th 


July 1629, Lord Newliſton; 26th November 1631, Oliphant; and, in 


the late caſe, in 1752, of Lord Hopeton contra the brewers of Bathgate. 
But, in the /econd place, even though the feuers had got their original 
charters without any claule of aſtriction, yet, whatever exemption they 


might have had originally, they have loſt it now, by taking their char=- 


ters with the aſtriction for above 100 years back, and paying multures 
to the mill during that time. 

ztio, Beſide thele clauſes of aſtriction in his own and his vaſſals title- 
deeds, the Duke has acts of the barony and regality courts, eſtabliſhing 
the allriction, and ordaining that all corus, tholeing fire and water, within 
the borough, ſhould pay multure at the mills thereof : Thele acts both 
found a title, and prove poſſeſſion, no contrary practice being proved; 
and, though poſſeſſion alone will not conſtitute a thirlage without a title, 


yet 
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yet this title is attained as well by ads of court as by charters, both 
which occur in the preſent caſe. 

410, Theſe three titles of allriftion, any one of which would have 
been ſufficient, have been ſupported by an immemorial poſſeſſion on the 
part of the Duke, as appears not only from a variety of ſentences pro. 
nounced againit ſuch as abſtracted their grain from the mills of Dal. 
keich, by the barony and regality courts, but alſo from the expreſs ac- 
knowledgement of the defenders in this cole who admit that they and 
their predeceſſors have immemorially grinded their malt at the Duke's 
mills. Neither can the vaſials coming to the mill be confidered as wolun- 
tatis et non necelſitatis; for, where there is a regular conſtitution of the 
thirlape in the charters, ſupported by repeated acts of court, the ac- 
knowledged uniform practice of grinding their malt at the mill will, in 
law, be imputed to their ſubjection, and not to their choice; to their o. 
bedience, not to their civility, And, though it appears that the malt- 
{ters in Dalkeith had been in uſe of making malt for ſale, without the 
thirle, and alſo for the gentlemen in the neighbourhood, without pay— 
ment of any multure; yet, whatever effect that might have in a general 
claim, for a thirlage of uueα,H2ĩa e. cinta, it can have no influence in the 
preſent claim for the multure of what is grinded, brewed, and conſum- 
ed within the thirie, eſpecially as it docs not appear that this uſage 
was known to the Duke or his managers; at the fame time, as, in 
general, the title-deeds of the inhabitants contain an aſtricting clauſe, 
the defenders not producing their title deeds, ſhows that they contain 
the ſame clauſe; and, conſequently, they could not preſcribe a right 
contrary to their own titles ; ; Lord Bankton, L. I. t. 7. p. 689. 

Anſwered by the defenders, to the 1/{; Even ſuppoling the clauſe 
cum molendimis ot multuris in the Duke's charter, could conſtitute a thir= 
lage over the Duke's property lands, yet, with regard to lands belonging 
to va//als, who had, ab ante, obtained charters containing no aſtriction, 
but a reddendo pro omni alto onere, exacthone, et ſervitio ſeculari, it could 


only carry the right of tuperiority, but would not eſtabliſh any aſtriction 


upon them, But, it is apparent that the clauſe, cum multuris, in the 
Duke's charter, was not meant to conſtitute or convey any thirlage; i it is 
a clauſe contained in every charter diſponing lands and a mill, and will 
carry multures ariſiug from prior aſtrictions, but can never be underſtood 
to conſtitute a thir lage which was not before i in exiſtence, The only 
proper way of conſtituting an aſtriction is by a Ipecia! agreement with 
the proprietor, whoſe lands are to be chirled, or by making the aſtric- 
tion a condition or burden in the original ares. This clauſe, there- 
fore, in the Duke's charter, could not conſtitute, and was not meant to 
conſtitute, any thirlage; but only to give the Duke's predeceſſor an am- 
e right to the lands and mill in common form. 

To the 24 title of aſtriction founded on: That is does by no means 
appear, that the vaſlals feu-rights do generally contain a clauſe of aftric- 
tion, either qu omnia ſua grana, or quoad ſua grana, The moſt an— 
cient feus granted by the tamily of Morton, which have been recovered, 
either bear no ſpecial reddendo, but refer to the former rights, or 


contain a certain reddendo, pro 0.2 alio onere, exaclione, aut ſervitio ſe- 


culari; and, though ſome of the later charters, particularly thoſe grant- 
| | ed 


— 


@ S 


. . é)“ 


(- 265 } 


ed by the family of Buccleugh, contain the clauſe of aſtriction founded 
upon by the Duke; yer, as to this, in the fr? place, the defenders can 


by no means allow, that it is either juſt or lawful for a ſuperior, when 


he renews inveſtitures, to throw clauſes into charters, containing bur- 
dens not mentioned in the original rights; but, in the /econd place, as 
from the writs produced, it appears that the feu-rights, granted by the 


family of Morton, do not uniformly contain a clauſe of aſtriction, it is 


incumbent on the Duke to prove, that the particular ſubjeQs, poſſeſſed 
by the defenders, are, by their own rights, liable in a thirlage of in- 
vecta et illata, as there is no ground for alledging that the town in 


general is ſubject to ſuch thirlage. 


At the ſame time, even though it were true, that the charters uniform- 


ly contained an aſtriction of /ua grana or omnia ſua grana ; yet that 
would not ſubje& the defenders to a thirlage of znvecta et illata. In 


| ſome caſes, where there was no landward property, the court have found, 
that an aſtriction of a village was of the znvecta et illala, becauſe there 
were no termini habiles for any other aſtriction: But there is no room 


for any ſuch preſumption in the preſent caſe, as the original feus con- 
ſiſted of ten, twenty, or thirty acres of land; ſo that a thirlage of grind- 
able grain, or, at moſt of grana cre/centia, could only be underſtood ; 
and the practice of the maltfters, in making malt for the gentlemen in 
the neighbourhood, and ſelling malt without paying any multure, ſhows 


clearly, that a thirlage of invecta et lata was never underſtood to be 


implied under the words /ua-grana in ſome of the charters, 
It is objected, that it has been often found, that a charter containing a 
reddendo pro omni alio onere, exactione, aut ſervitio ſeculari, does not im- 
ort a liberation from thirlage; but all that theſe deciſions import, is, 
that ſuch a reddendo, without the clauſe cum molendinis et multuris, docs 
not imply an exemption from a thirlage formerly conſtituted, though 


the direct contrary was found in ſome of the later caſes mentioned in 


the Dictionary, under the ſame title, agreeably to the doctrine laid 
down by Lord Stair, L. II. tit. 7. F 17, But the queſtion here is not, 
whether ſuch a clauſe would liberate from a thirlage, previouſly and 
formally conſtituted, but, whether or not there has been a thirlage of 
invecta et illata conſtituted upon the aggregate body of the feuers and 
inhabitants of Dalkeith, which appears evidently not to have been the 
caſe, both from the charters produced, and from the practice of the 


maltſters, who paid no multure for the malt which was made and fold 


out of the thirle, and only out- town multure for what they brought 
to be grinded at the mills of Dalkeith. 

As to the third title of aſtriction founded on by the Duke of Bus- 
cleugh, the acts of the barony and regality courts, the defenders have no 
occaſion to diſpute, that acts of a baron- court may be available toconſtitute 
a preſcriptive right of thirlage over thoſe who are ſubject and liable to 
the acts of court; but this can have no influence in the preſent caſe, 


when this ſingle circumſtance is attended to, that all the acts of 


court referred to, are ſome hundred years poſterior to the origina! 
feus granted by the family of Morton; and, if the vaſſals were not in 
theſe ſubjected to ſuch a thiclage, it will be difficult to maintain that the 
ſuperior, by after acts of his court, could ſubje& his vaſlals, or those 
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poſſeſſing under them, to ſuch an oppreſſive thirlage, in dire contra- 
diction to the tenor of their rights, eſpecially as ſuch acts paſs in ab- 
ſence of the feuers, though their conſent is conſidered to be abſolutely 
neceſſary ; Lord Stair, L. II. t. 7. H 16. . . 
With regard to the decreets of the baron- court, which are referred 
to as evidence of the poſſeſſion of the thirlage here claimed, it is to be 
obſerved, that theſe ſentences, at the ſame time that they were illegal 
and oppreſſive, do by no means apply to the preſent queſtion; becauſe 
it does not appear from them that the perſons complained of were 
feuers and inhabitants of the village. It is more probable that they were 
tenants of the property lands, and aſtricted to the mill by their tacks. 
The next evidence of poſſeſſion upon which the Duke founds, is the 
acknowledgement of the defenders of their being in uſe to grind their 
malt at the Dalkeith mills ; but, with regard to this, there is no principle 
of law more firmly ſettled than that the uſe of grinding at a mill, how. 
ever conſtant and uniform, and for whatever length of time it ma 
have taken place, will not of itſelf eſtabliſh a thirlage, and make that 
nece/ſitatis which more naturally is voluntatrs, from motives of intereſt 
and convenience. See Lord Sair, p. 302. And as, in this caſe, the 
Duke's mills of Dalkeith were the neareſt mills to the places of the de- 
fenders reſidence, and at which, from the conſtant ſupply of water, they 
were always certain of having ready ſervice upon payment of out-town 
multure only, which was conſiderably lower than at the other mills in 
the neighbourhood; in theſe circumſtances, the defenders coming with 
their malt to the mills of Dalkeith, falls more naturally to be conſidered 
as voluntatis, and not nece//atatis, eſpecially as it is material to obſerve, 
that neither out-town multure nor mill-ſervices, which are the diſtin— 
guiſhing characteriſtics of thirlage, were ever attempted to be exacted, 


The Lords found, that the purſuer has not inſtructed that the de- 
* fenders in this cauſe, or the tenements in which they live, are 
* ſubjected to the thirlage of invecta et ata; and, therefore, 
* found that the defenders are at liberty to grind their malt where 
they chooſe,” _ EE 
| Gl F. 
Act. Fohn Dalrym ple. Alt. 
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( 267 ) 


No. XXXIX. | June 27. 1766. 
ROBERT — 
Againſt 


ALEXANDER FARNUHARSO N, Truftee 
for A DA M andn THOMAS FAIRHOLME'S 


Creditors, 


r R 0 


Acceſſion to a Truſt- deed, how relevant to be proved ? 


Censston to a truſt-deed, was found to be ſufficiently 3 by 
letters from the creditors authoriſing their agent to concur wich 
the acceding creditors, joined to the agent 5 attendance at their meeting, 


and concurring in their meaſures. 


G. F. 
Act. Ilay Campbell. Alt. Macqueen. 


No. XL. July 16, 1766. 
5B AIR D and other Creditors of Primroſe ; 
Againſt 


NEIL EARL f ROSEBERRY, 
REPRESENTS S100 


Heir of Proviſſon, if liable in ſolidum? 


N the queſtion between theſe parties, marked in the principal collec- 
tion, No. 17. 22d June 1765, after the entail had been found in- 

eſſectual againſt creditors, as not being recorded, it came to be diſputed, 

Whether the Earl was liable in ſolidum, for the whole debts, or only 

in valorem of the eſtate? 

Pleaded for the creditors : The Earl had it in his power to have ſer- 


ved cum beneſicio; but, in place of doing ſo, he choſe to ſerve heir of 
| tailzie 
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| | tajlzie and proviſion; and, therefore, now that the entail is ſet aſide 
j| : he muſt be liable for the whole debts. | ; 
{8 Anſwered : An heir of proviſion is not an Heir in the proper ſenſe 
* of the word, he does not ſucceed in univerſum jus, but to the ſpecial 
| ſubje& provided; and, therefore, can only be liable in valorem, 
| 2do, When the ſucceſſion opened to the defender, the tailzie was 
ſuppoſed to be effectual. For that reaſon, he did not think it neceſſary 
1 to ſerve cum bencſicio. But, now that the tailzie has been unexpected- 
0 ly ſet aſide, he muſt be conſidered in the ſame light, as if he had avail- 
ed himſelf of that privilege, which he would have exerciſed, had he 
known that the eſtate was to be held in fee- ſimple. 


* The Lords found the Earl only liable in valorem,” 


— G. F 
Act. Locthart, Sir David Dalrymple, Alt. Burnet. 
No. XLI. | | Fuly 18, 1766. 
WATSON; 
_ Againſt 


FOH NS TON 


F Iͤ 


Subject proceeding from the Wife, taken 19 the Spouſes in conjunct Fee 
and Liferent, and the heirs of the Marriage in Tee. 8 


HE queſtion was, Whether the huſband or wife was fiar of the 
T price of a tenement of houſes, which had been diſponed to the 
wife, redeemable by her brother for a ſum ſpecified, and by her diſ- 
poned, by poſtnuptial- contract, to her huſband, and herſelf in con- 
junct fee and liferent, and to the heirs of the marriage in fee. 
It ſeems to have been admitted upon both ſides, that the price, as a 
furrogatum to the ſubjects, was to be conſidered in the ſame light, as if 
the ſubjects themſelves had been in medio. And various deciſions were 
referred to for determining whether the fee was in the huſband or in 
the wife, all of which are abridged, Dict. voce, Far. 


* The Lords found, that the fee was in the huſband.” 
| | G. F. 
For Watſon, V. Wallace. Alt. Roilarid 


No. XLII. 
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No. XLII. . July 19. 1766. 
SPENCE; 


| * 
STEFE NS ON and others, 
L EG IT 40 
Proviſion in full of Legitim, the Grantee continuing a Bairn in the 
Houſe, 
Bond of proviſion was granted to a daughter in full of all ſhe 


could claim as legitim, bairns part of gear, or otherwiſe what- _ 
* ſoever ; provided nevertheleſs, that ſhe ſhall be a bairn in my houſe, 


and have a part of my goods and gear the time of my deceaſe, my 


other daughters being firſt as well provided. 

The granter had no other daughters ; but, by a teſtamentary deed, 
he veſted his moveables in truſtees for behoof of his daughter and her 
children, payable at their majority or marriage ; which, on their death, 
before either of theſe events, were to  devolve upon certain perſons 
particularly mentioned, 


The Lords found, that the clauſe in the bond of proviſion, by 
which the daughter accepts of it in full of her legitim or bairns 
part of gear, but under proviſo, that ſhe ſhall be a bairn in his 
© houſe, and have a ſhare of his effects at his death, his other 
© daughters being firſt as well provided, imports no more than 
* that ſhe was to have no farther ſhare, until her ſiſters had got 
* as much as ſhe ; ſo that her claim for her bairns part of gear or 
legitim, as againſt her father, except in competition with her 
; liſters, was left entire: And that the after ſettlement, being a 
* mortis cauſa deed, is not effectual to exclude the legitim. 


G. F. 
Act. Montgomery. Alt. Ila Campbell. : Auchinleck, Reporter. 
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No. XII. July 24. 1766. 
FEAN and ELIZABETH AUNTERS; 


Againſt 


FANET BROWN. 


HUSBAND AND WIFE. 


What Deeds are extinguiſhed by Diffelution of the 3 within 
Year and Day? 


NpREW HUNTER, having returned from the Eaſt Indies in an 
infirm ſtate of health, diſponed, upon the narrative of pure love, 
favour, and eſteem, his whole effects to Janet Brown his betrothed wife, 
under the burden of his debts, and reſerving his own liferent, with a 
clauſe, whereby he excluded and debarred all his friends and relations 
from having any intereſt in the ſubjects. 

Some days after, Andrew Hunter married Janet Brown, and died 
within eight months of the marriage, without iſſue. 

Jean and Elizabeth Hunters his fiſters, brought an action againſt 
Janet Brown for the value of the effects, arguing that all proviſions 
granted in contemplation of marriage, were extinguiſhed by its diſſo- 
tation within the year, and without a living child, 

Tn ſupport of the general propolition, the purſuers referred to the 
authority of Balfour, p. 95. c. 12. and p. 112. c. 27.; Spottiſwood, 

tit. Huſband and Wife, p. 157. : Craig, II. 22. 23.; Stair, I. 4. 19. 
with ſeveral deciſions, as 16th November 1633, Grant contra Grant; 
16th July 1678, Ld. Burleigh contra Ld. of Fairnie ; 26th February 
1751, Somervel contra Bell. 

It was argued, that the rule, being ſo firmly eſtabliſhed, muſt obtain 
in all deeds granted intuitu matrimonii, unleſs it be expreſsly excluded. 
And that this deed was granted znturty malrimonii, wa: ſaid to appear 
from the deſignation of betrothed wife, which | is applied to the gran- 
tee. 

Anſwered : The forfeiture incident on the diſſolution of marriage 
within the year, and without iſſue, is rigorous and unfavourable; and, 
being introduced by cuſtom, ought not to be extended. But, neither 
practice nor authority has applied it to any other deeds, but thoſe — 
are granted in contemplation of marriage. 

In the caſe of Bell contra Somervel, the deed proceeded on the nar- 


rative, That no — * had been executed, and contained a 
Proviſion 


MK — as 
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proviſion to the wife in liferent, and the children of the marriage in 
fee. Hence it was obvious, that it was granted in contemplation of 
marriage. 

The deed now in queſtion bears to be granted for love and favour; 
it makes no proviſion for children, and appears to be a teſtamentary 
donation from two circumſtances: I, That it is burdened with debts, 
and reſerves the diſponer's liferent. 244), That it was not delivered to 
the diſponee. The irritancy therefore has no place ; for a teſtament- 
ary bequeſt by a wife to her huſband was ſuſtained, though the mar- 
riage diſſolved within the year. Haddington, 6th February 1606, Ld, 
Covington contra Veitch, | 


»The Lords ſuſtained the defence, and aſſoilzied. 
| G. F. 
AQ. Macqueen, John Douglas, Alt. G. Buchan-Hepburn, Geo. Ferguſon, 


No. XLIV. November 20, 1766. 
MARGARET MATHIESON; | 


Againſt 


O HN MATHIESON. 


PROVISION TO 
T 


HEIRS AND CHILDREN. 
 _—PRESUMPTION. 1 


Eldeft or only Daug hier. Proviſion to Children imputes in former Pro- 
viſions, though not purified at its. Date, | 


TOun MarTHIEsSON elder, being poſſeſſed of an eſtate limited to 
] heirs-male, became bound by his marriage- contract to pay to the 
* eldeſt or only daughter to be procreated of the marriage, the ſum of 
6000 merks, in the event that there ſhould be no heir-male of the 
marriage; or, if ſuch heir- male ſhould exiſt and ſucceed to the eſtate, 
the ſum of 4000 merks, : 

In either event, he became bound to maintain and educate the eldeſt 
or only daughter to be procreated of the ſaid marriage, conform to her 
degree and quality, till ſhe be married.“ 

Four daughters exiſted of the marriage, but no male iſſue, Durin 
its ſubſiſtence, Margaret, the eldeſt daughter, was married; and John 
Mathieſon became bound to pay her 3000 merks, without any refer- 
ence to the obligation to his own contract of marriage, 


The 


(1 


The eſtate having devolved on John Mathieſon's ſon by a ſecond 


marriage, an action was brought by Margaret for the 6000 merks pro- 


vided to the eldeſt or only daughter of the firſt. 

Pleaded for the defender: 1mo, Eldeſt or only daughter muſt be 
underſtood conjunctively; and, therefore, the purſuer is not intitled to 
the proviſion as eldeſt daughter, ſince ſhe is not only daughter alſo, The 
father was bound to aliment all his daughters equally ; ; and yet the 
ſame expreſſion is uſed in the clauſe of aliment, as in the clauſe reſpec. 
ting the 6000 merks. 

2do, The 3000 merks already paid, muſt impute pro tanto in the 
-Gooo merks, if the proviſion ſhall be found to take place. 

Anſwered for the purſuer: The obvious meaning of the terms, eldeſ 
or only daughter, 1s, that the whole 6000 merks ſhould be due to her, 
waether there ſhould be more than one daughter or not. And fo the 
father underſtood the clauſe reſpecting the daughter's aliment; for, 
though he maintained his eldeſt daughter 1n a ſuitable manner til her 
marriage, he diſmiſſed the reſt without any proviſions. 

To the 2d: The preſumption debitor non praeſumitur donare, does 
not apply. The purſuer was not creditor in the 6000 merks, at the 
time the 3000 merks was provided. Her father's firſt marriage till 
ſubſiſted. Still there might have been heirs-male of the marriage; ; and, 
in that event, the 6000 merks was not due. 


The Lords found, that the purſuer was a creditor for the 6006 
© merks; but that the after proviſion of 3ooo merks mult 1 impute 
* in payment thereof. 
| | 8. F. 
Act. Creſbie. Alt. Cæſino Gordon. Reporter, Kennet. 


No. XLV. n. 21. 1766. 
A ANNE NIELSON, &c.; 
Againſt 
AUSTINS. 
n * 1 er. 
Alimentary Proviſion to a Wi ife, how * good again/t Creditors _ 


Claim for Mournings not good againſt Creditors, 


R William Sloan probationer, having made a a marri- 
age with Anne Nielſon, in 1752; and being deſirous of conceal- 
ing it, leſt it ſhould mar his proſpect of church- — gave her 


brother 
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brother an obligation to pay what ſums he ſhovld lay out for her, as 


« to cloths, or tabling, or otherwiſe ;* and acknowledged the marriage 
by a ſeparate miſſive. 

In 1754, having been ſettled miniſter at Dunſcore, he again acknow- 
ledged the marriage, in another letter; but begged that it might be 
kept private for ſome time longer, in the idea that, after five years, the 
cenſures of the church would be preſcribed. In this letter, he renew- 
ed his promiſes of maintaining his wife, as he had hitherto done, and 

ropoſed that ſhe ſhould continue to live with her mother, 

About the ſame time, Mr Sloan granted a bond for an annuity of 
L. 5 to his wife, till the 1ſt March 1757, and of L. zo, from that pe- 
riod, till he ſhould publicly acknowledge her; and for a ſmaller annuity 
in the event of his death, 


Mr Sloan lived eleven years after the date of the bond; but ſtill the 


parties did not cohabit, and the marriage continued ſecret as before. 
Mr Sloan having died in 1765, and the marriage having been prov- 
ed before the commiſſaries, an action was brought by Anne Nielſon, 


and her relations, who had alimented her, concluding, 1mo, For L. 215, 


ſaid to have been expended on her aliment from 1752 to 1757. 2do, 
For L. 3o yearly, from that period, till Mr Sloan's death, and for the 
ſtipulated annuity in time coming. 3tzo, For L. 20 for mournings, 


The free effects not being equal to theſe claims, a competition en- 


ſued with the creditors, | 

The purſuers contended, That the proviſions muſt be conſidered in 
the ſame light, as if they had been contained in a contract of marriage, 
in which caſe, they would have been effectual againſt creditors : That 
the aliment being a civil, as well as a natural debt upon the huſband, 
the claim of thoſe who furniſhed it muſt be effectual, in terms of Mr 
Sloan's miſſive: That the charge for mournings was moderate. 
Anfewered for the creditors: The preſent caſe is different from that 
of a marriage-contratt. The marriage having been concealed till the 
laſt, ereditors advanced their money to Mr Sloan 1n the belief that he 
was a ſingle man; ſo that Mrs Neilſon is barred per/onal: exceptione 
from excluding them, in conſequence of proviſions kept latent by her 
own fault, 

All claims preceding the date of the bond muſt be preſumed to have 
been dilcharged. At any rate, the obligation upon a huſband to ali- 
ment his wife, is only preſtable out of his free funds; and, therefore, 
cannot compete With creditors. The annuity of L. 30 was exorbitant. 
The claim cf mournings is not good againſt creditors, 

* The Lords aſſoilzied from all the claims preceding 1ſt March 

* 1757: Found, that the purſuer cannot compete with her huſ- 

© band's onerous creditors upon the alimentary bond for L. 30 

* yearly, from iſt March 1757 to the time of her huſband's 

death; and, therefore, reſtricted the ſame to L. 10 Sterling year- 

* ly during that period: Found that ſhe is preferable to her huſ- 

* band's neareſt of kin for the remaining L. 20 Sterling: Found 


that the purſuer is not intitled to mournings. 
G. F. 
Act. Croſbie, Alexander Murray. Alt, Macgueen. | 
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No. XLVI. | November 26. 1766, 
ALEXANDER GRANT; 
Apainſt 
Capt. SUTHERLAND. 
JURISDICTION. 
Furiſdiction of Courts martial. 


Po a complaint that Lieutenant Forbes of the Earl of Suther- 
land's regiment, had charged Captain Gordon with L.6:9: 4, 


as diſburſed to recruits; but which appearing not to have been paid, 


was again paid to the recruits themſelves by Captain Gordon ; a regi- 
mental court-martial gave it as their opinion that Lieutenant Forbes 
was due that ſum to Captain Gordon, and that the commanding officer 
ſhould be pleaſed to order it to be paid. 

The Lieutenant- Colonel, as the commanding officer of the regiment 


for the time, iſſued a warrant to Captain Sutherland, the paymaſter, to 


pay the ſum to Captain Gordon, and ſtate it to accompt of Lieutenant 
Forbes's ſubliſtence- money. 


Lieutenant Forbes brought an action for payment of his ſubſiſtence- 


money, in which the queſtion was, how far the above ſentence and 
warrant were effectual in law. | | 
Pleaded for the defender: The acts for preventing mutiny and de- 
ſertion provide, That, if any paymaſter wilfully detain or with- hold, 
by the ſpace of one month, the pay of any officer or foldier, then, up- 
on proof thereof, before a ccurt- martial, he ſhall be diſcharged, and 
forfeit L. 100 Sterling. They likewiſe provide, * That, if any infe- 


« rior officer or ſoldier ſhall think himſelf wronged by his Captain or o- 


© ther officer commanding the troop or company to which he belongs, 
© he is to complain thereof to the commanding officer of the regiment, 
who is hereby ordered to ſummon a regimental court- martial for do- 
ing juſtice to the complainant.” 5 

By theſe and other clauſes of the mutiny- acts, a much greater power 
1s given to courts- martial, in matters reſpecting the pay of officers, than 
what was here aſſumed. And, in practice, matters of this kind have 

uſually been adjuſted in that manner, Es | 
Anſwered: The powers of courts-martial, unknown to the common 
law, and introduced by the mutiny-aQts, for the preſervation of military 
diſcipline, can never be carried farther than thoſe acts have gone. But 
there is no clauſe in any of them, which beſtows a juriſdiction in 
| matters 


K „ 
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matters of property or civil right. Courts- martial are, indeed, em- 

owered to inflict a very ſevere penalty on a paymaſter guilty of with- 
holding the pay of officers or ſoldiers; yet, even from that clauſe, it is 
clear, that, though the court-martial can puniſh, it has no power to 
determine any claim of retention, as was attempted in this caſe; and 
that all ſuch matters muſt be left to the courts of law. 

Bur, allowing ſuch a juriſdiction to be competent to courts- martial, 
their proceedings are ſubject to the review of the court of ſeſſion. 


Military perſons are amenable to the ordinary courts of law; ſo that, 


at common law, the proceedings of courts- martial might have been 


judged of by every inferior court; but, by a clauſe in the mutiny acts, 
all actions, for any thing done in conſequence thereof, or in reſpect of 
any ſentence of a court- martial, are limited to the courts of record at 


Weſtminſter, or Dublin, and the court of ſeſſion in Scotland. 

Having thus eſtabliſhed the juriſdiction, the purſuer pointed out 
ſundry irregularities in the procedure, which it is unneceſlary to mention 
here; and even produced a letter from Captain Gordon, denying that 


| he had ever directed the complaint, or applied for a court- martial, 
Hence the judgment of the court can hardly be conſidered as deter- 


mining, whether courts- martial have any Juriſdiction, ſuch as was ex- 
erciſed in this caſe; but it fixes the point, that their ſentences may be 


reviewed. 


8 The Lords repelled the — and found the defender liable in 
expences. 
G. E. 


Act. Cre/bie. | Alt. Rae. 


No. XLVII. Diecember 2. 1766. 


WILLIAM MACKECHNIE; 
Againſt 


AMES WALLACE. 
FORE 1 6M 
Aclien for Uſury, if limited by the Act 31. Elizabeth by 


N action for uſury, upon the 40 12. Ann. ch. 15. was brought 
before a ſheriff, in name of the private party and procurator- fiſ- 


cal concluding for triple the ſum for which the uſury had been exacted, in 
terms 


6 


terms of the ſtatute; one half to the private party, the other to the pro- 
curator- fiſcal. | | 

In an advocation, pleaded for the defender, The action is preſcribe 
by the ſtatute 31. Elizabeth, ch. 5. which enacts, © That all actions 
brought upon any penal ſtatute, made or to be made, muſt be ſued 
within two years after committing the offence, when the penalty is 
appropriated to the crown; and, where the penalty goes to the crown 
or other proſecutor, the proſecutor muſt ſue within one year, and the 
crown within two years after that year ended. | 
The laſt act of uſury libelled on, in this caſe, was more than a year 
prior to the citation, ſo that the action is preſcribed as to the private 
party. And, as to the intereſt of the crown, it would ſeem that the 
ſtatute of Queen Anne gives the crown no ſhare of the penalties, ex- 
cept in the caſe of uſury committed by ſeriveners, and others particu- 
larly mentioned, and diſtinguiſhed from common uſurers, 

But, ſuppoſing the crown to have had an intereſt, no proper action 
was brought for making it effectual. Procurators-fiſcal hold their 
commiſſions from inferior judges, and are not authoriſed to ſue for 
penalties in behalf of the crown. His Majeſty's advocate has brought 
no action; and, therefore, the claim is preſcribed. | J 

It never could be the intention of the legiſlature, that a penal action, 
limited to three years in England, ſhould ſubſiſt forty years in Scot— 
land; and, accordingly, it is laid down by Erſkine, IV. 4. 66.; and 
Bankton, II. 12. 22 p. 188. that the act 31. of Elizabeth limits the 
endurance of ſuch penal ſtatutes as extend to Scotland. And ſo it was 
decided in the laſt caſe that occurred, 13th January 1747, Bockſellers 
of London contra Bookſellers of Edinburgh. 

Anſwered : It has been matter of diſpute, whether acts of the Bri- 
tiſh Parliament extend ro Scotland, without expreſs words to that pur- 
poſe; as in the caſe, 18th December 1753, Duke of Douglas contra 
Lockhart. But, as it would be adverſe to the general principles of law, 
ſo it would be contrary to the 18th article of the treaty of Union, to 
hold that a ſtatute of the Engliſh Parliament, in the year 1589, can 
have any legal effect in Scotland. 

Accordingly, in an action for the triple value of money loſt at play, 
upon the gth of Queen Anne, the defence founded upon the ſtatute of 

ueen Elizabeth was repelled; 19th January 1737, Murray contra 
Cowan, Dict. Foreign. | | | | 

The deciſion, in the caſe of the bookſellers, ſeems to have proceeded 
upon different principles. The ſtatute 12. G. II. ch. 36. was intended 
for the encouragement of the manufacture of paper; and the ſame ar- 
ticle of the Union, which prohibits any alteration of the private law of 
Scotland, declares, that the laws for the regulation of trade, cultoms, 
and exciſe, ſhall te the ſame in Scotland as in England, 

Beſides, though the act of Queen Elizabeth were admitted to limit 
penal actions for what may be denominated new delicts, or things, for 
che firſt time, declared criminal by a new ſtatute, that would not ap- 
ply to uſury ; a crime known in the law of Scotland long before the 
Union; and which muſt, therefore, be tried according to the eſtabliſhed 


forms of that law. 
© The 
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0 The Lords repelled the defence founded upon the act of the 31ſt 
b of Queen Elizabeth. 


. 
AR. David Dalr ple. Alt. Lockhart, Maclaurin. 
Reporter, Ju/tice-clerk. Clerk, Pringle, 
No, XLVIII. December 2, 1766. 


STEWART; 
Againſt 


F066 0. 


LEGAL DILIGENCE, COMPENS A- 
TION, RETENTION. 


5 Bill having been indorſed to a merchant in London, for value 
in account, was proteſted in his name for not payment, and re- 
turned to the indorſer, who charged the accepter with horning, and 
executed a poinding, after receiving advice that the indorſee had died 
at London ſome days before the date of charge. 

The Lords reduced the poinding ;* though it was pleaded that, in 
the caſe of indorſations for value in account, the ſubſtantial intereſt re- 
mains in the indorſer. | 

And they repelled the plea of retention argued for the poinder, upon 
the authority of the deciſions, 1oth December 1707, Lees contra Din- 


woody ; and 14th July 1745, creditors of Glendinning contra Mont- 
gomery. | 


In both theſe caſes, there was a bona fides, which did not occur in 
this caſe. | 


: G. F. 
Act. Sinclair. | Alt, Armftring. 


No. XLIX. 
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No, XLIX. December ©: 1766, 


MORE; 
Againſt 


PAXTON. 
PROMISSORY NOTE. 


Arreftment, if preferable to the Indorſation of a promiſſory Note ? 


N arreſtment of the ſum in a promiſſory note, laid in the hand, 

> of the debtor in the note, and proceeding upon the debt of the 

Original creditor, was found preferable to an indorſation blank in the 

date, there being no ſufficient evidence that the indorſation was prior 

to che arreſtment. 

It is unneceſſary to reſume the debate, whether promiſſory notes fal 

under the act of parliament concerning blank writs ; if they were 

tranſmiſſible by indorſation ; and, in general, if they were intitled to 

the other privileges of bills of exchange, which are now extended to 
them by the act 12th George III. ch. 72. 


98 0. f 
For the indorſer, Maclaarin. Alt. H. Dundas. 
No. L. | December 17. 1766. 
DRUMMOND, and others; 
Againſt 


HUN E R. 


PR O O F. 


Proved or not proved, that a Diſpoſition of Heritage was granted. 


J HN DRUMMOND, having ſeven children, and being poſſeſſed of a | 


conſiderable moveable eſtate, with two houſes in Edinburgh, execu- 
ted a truſt-deed in 1706, upon this narrative: Foraſmuch as I have wn 
* clare 
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© clared my opinion, and made ſettlement and diviſion of my eſtate 
among my wife and children by a paper apart, of che date hereof, 
« which houſes,” after an enumeration of the particulars of his eſtate, 
« annualrents, bonds, obligations, heritable and moveable ſuhjeas, 
« or others which ſhall belong to me the time of my deceaſe, are to 
« be divided in eight parts or ſhares among my children, two parts to 
« my eldeſt fon, and the remaining fix parts among my other chil- 

« dren.” | | | 

A regular book of accounts had been kept by the truſtee, to whom 
the ſubjects were aſſigned for behoof of the children; and, to this 
bock, there was a decquet annexed, which was ſigned by all the chil- 

dren, and bore that John Drummond deceaſed, * in the ſettlement of 
his affairs, did make diviſion of his fortune, real and moveable, into 
© eight ſhares, &c. 

In 1713, John Drummond, the eldeſt fon, executed a diſcharge and 
renunciation © of all he could aſk or claim, by virtue of any bond of 
© proviſion, or other writ conceived in his favour, or by any other 
right or title competent to him. . 

At the diſtance of 60 years, William Hunter, the grandſon of John 
Drummond the eldeſt ſon, ſerved heir to his great grandfather in the 
two houſes» which had been made over by the younger ſons to their 
ſiſters ; and they, having no feudal title in their perſons, brought an 
action againſt William, concluding that he ſhould be decerned to make 
up titles and convey in their favour. 

As the deed referred to in the ſettlement was not produced, a great 
deal of argument was uſed, and many deciſions quoted on both ſides, 
upon the queſtion, how far the ſettlement could be effectual to carry 
heritage. Moſt of theſe are to be found, Diet v. Teſtament, p. 459. 
Some more recent deciſions were alſo appealed to, particularly, 18th 
January 1764, Burgels contra Stantin. | | 

But it is unneceſſary to recapitulate the arguments more fully, the 
court having taken up the caſe upon a different medium, and pro- 


nounced the following 1nterlocutor : 


© The Lords, having conſidered the narrative of the deed executed by 
John Drummond elder, with the docquet ſubjoined to the fitted 
accompt, {ſigned by John Drummond younger, and whole other 
circumſtances of this caſe, find ſufficient evidence that John 
Drummond elder did make a ſettlement of the ſame date, by 
which he divided his whole heritable and moveable eſtate into 
eight ſhares, whereof two parts were given to John Drummond 
his eldeſt ion, and the remaining fix parts to his other children; 
and therefore, and in reſpect of the diſcharge and renunciation 
executed by John Drummond younger, repel the detences, and 
find that he muſt convey the houſes libelled to the purſuers. 


G. F. 


M K KR OX a K M M a 


Act. Rae. Alt. Montgomery, Maclaurin. 
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No. LI. December 29. 1766. 
DO VAL DS ON, 
Againſt 


5 and others. 
$S 0 C18 * =, 


Joint Adventure. 


TAmes Pavr merchant, and John Buchanan and John Barclay hat- 
ters in Glaſgow, were concerned in two joint adventures to the 
Weſt-Indies, with John Macnair weaver, under the firm of John Bar- 
clay and company. 

Each party was to furniſh his proportion in goods, or money ; and 
the profit or loſs upon the whole was to be communicated, 

An action was brought by Robert Donaldſon for the price of goods 
ſold to John Macnair, and entered in his books fo Fohn Macnair and 
company, which goods, he alledged, had been ſent to the Weſt- Indies 
along with the other goods belonging to the defenders, who, being en- 
caged in a copartnery or joint trade, muſt be bound by the deed of 
any one partner. | 

Anſwered : From the manner in which the goods were furniſhed by 
the different perſons concerned, the defenders have no acceſs to know, 
whether thoſe put into the common ſtock by Macnair were bought 
from the purſuers or not. Nor is it material. 

Perſons united in a proper copartnery are liable irg in ſolidum, and 
bound by the actings of the different partners. With reſpect to the 
trade in which they are engaged, they act as one perſon, ſubſcribe by 
one name, and tranſact buſineſs in one houſe, from which, and other 
circumſtances, the public are induced to deal with each partner on the 
credit of the whole. But, in a joint adventure, the union is leſs inti— 
mate; and as third parties cannot be induced to deal with one of the 
adventurers on the faith of a tranſient connection, which they can 


ſcracely have acceſs to know; ſo there is not the lame reaſon to con- 


{1der the bargains made by one of them as binding upon the reſt. 

Accordingly, this is underſtood to be law in all commercial coun- 
tries, and the diſtinction is accurately laid down in a work called Ze 
Parfait Negotiant, by Savary, Liv. I. ch. 1. It is mentioned by Er- 
{kine, III. 3. 10. though overlooked by the other writers upon the law 
of Scotland ; and appears to have been adopted by the court in the 
caſe of Champion contra Falls and Murray, in 1731. 


© The 
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© The Lords found, that it is not denied that the firm of the defen- 
ders company was John Barclay and company, and the good are 
* ſtated in the purſuer's books to the dehir of Fohn Macnarr md 


* company ; and that, though it appears the goods were ſent a- 


© broad with the company's goods, it is not proved that the com- 
* pany commiſſioned them; and, therefore, aſſoilzied the defen- 


© ders. 
r. 


Act. Wizht. Alt. Maclaurin. 


No. LL, Z January 22, 1767. 
AN CPT 
Againſt 


4 N 


BONA ET MAL FEDES 


Command of a Superior, 


ON ARrRoT, by 1 of John Murray of Broughton, 8 to 
the Pretender, drew precepts on the tenants of the eſtate of Winton 
for their farm victual. Theſe precepts were accepted by the tenants, 
and indorſed by Arrot ; againſt whom an action was brought, after 
the precepts had been proteſted againſt the tenants, for not delivery, 
and againſt the drawer for recourſe. 
The purſuer contended, That theſe precepts muſt be conſidered in the 
ſame light as bills of exchange, ſo as to ſubjeCt the drawer and indor- 
ſer in recourſe. 

The defender, on the other hand, pleaded, That the precepts were 
null, as wanting the ſolemnities of probative writings. And, ſuppoſing 
them actionable, that the indorſations could be conſidered in no other 
light than that of an aſſignation, which implies warrandice from fact 
and deed only; and which warrandice is not incurred in the preſent caſe, 
ſince the refuſal of the tenants to deliver the victual was not occaſioned 


by the fault of the defender, but was a neceſſary conſequence of the 


ſuppreſſion of the rebellion ; ſo that the principles will apply, which 
were eſtabliſhed in the action brought by the town of Pailley, againſt 
Mr Murray, for reſtitution of the money levied by the rebels, 
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© The Lords, in reſpect the precepts were drawn by the defender, 28 


factor appointed by the rebels upon the eſtate of Winton, and 


< purchaſed by the purſuer's author, when in the knowledge of 


* the character in which he acted, and that the value paid waz 
applied for behoof of the rebel army, which was then in poſ- 
ſeſſion of that part of the country, found that the defender is 
not liable in recourſe, , | 


| | G. F. 
AQ. Jo. Villiamon. Alt. Montgomery. 


No. LIll. February 24, 1767, 
M ACHARGS; 


Againſt 


% 


CAMPBELL. 
REPARATION—RES INTER ALIOS. 


Aſſythment.—Sentence of a Curt. martial, evidence in an action of 
Aſſythment. | 


OLiN CAMPBELL of Kilberry, Major-commandant of the roodth 
regiment of foot, incamped before Fort Royal in the iſland of 
NV artinico, being accuſed of the murder of John Macharg, a Captain 
in the ſame regiment, was tried upon the ſpot by a court-martial, who 
pronounced this Tentence: | 
The court is of opinion, that Major-commandant Colin Campbell 
is guilty of the crime laid to his charge; but there not being a ſuffi- 
* cient majority of voices to puniſh with death, as required by the ar- 
* ticles of war, the court doth adjudge the ſaid Major-commandant 
* Colin Campbell to be caſhiered for the ſame, And it is the farther 
* opinion of the court, That he is incapable to ſerve his Majeſty in 
any military employment whatſoever, 
The proceedings of the court- martial were approved by the King; 
and Colin Campbell was caſhiered accordingly. 5 | 
James Macharg of Keirs, father to the deceaſed, and Quintin and 
Iſabel Machargs, his brother and ſiſter, brought an action of aſſyth— 
ment in the court of ſeſſion. | 5 | | 
Pleaded in defence: Imo, Aſſythment, in the caſe of ſlaughter, ap- 
pears to have been a refinement upon the original practice of the nor- 


thern nations, when beginning to emerge from a ſtate of barbarity. 


Private revenge was the only puniſhment of crimes in the firſt ſtage of 
| ſociety, 
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ſociety. Tt was an improvement to ſubſtitute in irs place a pecuniary 
reparation, known in all the northern nations under various denomina— 
tions, taken from the ſpecies in which the ſatisfaction was made. As 
cro, which in Celtic ſignifies kine, galnes, calves, vergelt, perhaps air- 
ger, money; Kelchyn, Enach, &c. 

Bur ſo imperfect a ſyſtem of puniſhment, which in effect gave an 
immunity to the wealthy, could not ſubſiſt in a maturer ſtate of ſociety. 
Corporal puniſhments were introduced, as a more effectual method of 
checking the progreſs of crimes, and the change was ſubmitted to, as 
affording a more ample gratification of reſentment. That, however, 
might be diſappointed by the pardoning mercy of the Sovereign ; and 
it became neceſſary to ſubſtitute a pecuniary fatisfaQtion, to prevent the 
murmurs of the perſons injured, and to obtain their conſent. 

Such is the idea of aſſythmeat given us by Preſident Balfour, who 
ſays that it was paid * to the kin, bairnis, and freindis—in contenta- 
* tioun of their damnage, —and for pacifying of thair rancor,' Pract, 

16. c. 1. 

The ſtyle of letters of Slains, as given by Dallas, is agreeable to this 
idea. It expreſsly ſtipulates forgiveneſs and oblivion of all rancour, 
grudge, and reſentment. Lord Bankton tells us, that aſſythment was 
given to the wife and neareſt of kin, * that they might be reconciled 

* to the manſlayer. Bankt. I. 10. 15. 

Accordingly, it appears from the whole "ED of our ſtatutes, that aſ- 
ſythment did not take place, unleſs where the King had interpoſed by 
granting a remiſſion. See 1424. c. 46. 1528. c. 7. 1584. c. 136. 
1592. c. 157. 1593. c. 173. and 178. By theſe ſtatutes, perſons who 
take themſelves to remiſſions are obliged to pay an aſſythment. But 
the act 1528. c. 7. makes an exception of ſlaughter and mutilation, 
which are declared to keip the ordour of the act maid thereupon of 
before.“ This, Sir George Mackenzie, in his obſervations upon the 
ſtature, explains to import, that, becauſe by the 63. act of parlia- 
ment 6. James IV. (i. e. 1503, c. 63.) no remiſſion can be granted 
for theſe crimes ; therefore, there can be no aſſythment.” 

No inſtance can be pointed out where aſſythment was awarded, or 
even claimed, except where a remiſſion had taken place ; and this is 
ſtrong negative evidence, that is was conſidered as a ſuccedaneum to the 
puniſhment, and not as a civil claim of damages or reparation. 

It is upon this principle, that aſſythment is proportioned to the rank 
of the deceaſed, not to his Hate; that the action is limited to the near- 
eſt in kin, though others may be equal ſufferers ; that it cannot be pur- 
ſued without the concurrence of all the neareſt in kin; that it is not com- 
petent when the manſlayer has ſuffered the Jaſt puniſhment of the law, 

In the preſent caſe, the law has had its courſe ; the Sovereign has 
not interpoſed to mitigate it; the defender has ſuffered the puniſhment 
commenſurated to his guilt. 

2do, Et ſeparatim. The ſentence of the court- martial affords no 
proof that a murder was committed, ſo as to * room for the de- 
mand of an aſſythment. 

For, firſt, the court of ſeſſion is not at liberty to go upon the evi- 
dence led before the court-martial, or to proceed upon the ſentence 


pronounced by them, 
Evidence 


. 
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the crime of flaughter, that it is excepted in the * 1529, ©, 9! At 
| that 
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Evidence adduced in one court, for a ſpecial purpoſe, cannot be 
pleaded in another court for a different purpole. A proof of forgery 
brought in the court of juſticiary ad vindiftam publicam, would not be 
evidence in the court of ſeſſion, in an action of improbation of the 
ſame writings. 

The verdict of a jury returned in the court of juſticiary, convicting 
of theft, was found not to be probatio probata, in an after action of da- 
mages in the court of ſeſſion; 27th November 1739, creditors of 
Machar contra Bontein. ay, in the ſame court, evidence adduced ad 
hunc effeftum, would not be evidence to another effect. In the court of 
exchequer, the condemnation of the ſhip and that of the cargo, may 
turn upon the ſame facts; but evidence led in a trial for condemning 
the one, would not be ſuſtained i in a trial for condemning the other, 

2. Ihe ſentence of the court-martial, does not import that the de- 


fender was guilty of murder. 
It bears, indeed, that the defender was guilty of the crime laid to his 


charge ; but this is obviouſly an inaccuracy, and it is explained by the 
tenor of the ſentence. If murder had been found proved, the puniſh- 
ment of murder muſt have been inflicted. Since then the defender 
was not condemned to the puniſhment of murder, he cannot have been 
found guilty of the crime. 

In every court, there is a legal number which muſt concur, bare a 
condemnatory ſentence can be pronounced. Suppoſe in Scotland ſeven of 
the jury voted for finding the pannel guilty, or ſuppole in England, all 
but one jury man gave their voices for it, ſtill, whatever preſumptions 
might ariſe, the pannel would be an innocent man in the eye of the 
law, Juſt ſo in a court-mattial, whatever may be the opinion of a ma- 
Jority of the members, yet, unleſs a legal majority, 9 out of 13, give 
their concurrence, a capital puniſhment cannot be inflicted, nor a capi- 


tal crime found proved. And judging of the ſentence by this ſimple 


rule, it is clear that it affords no procf of murder; though it ſhould be 
held as probative in this couit fo far as it goes. 

_ Anſwered, to the I defence: In all caſes of damage incurred dels 
aut culpa of another, the perſon injured is intitled to reparation, every 
crime Producing a we foid action, one criminal, ad vindictam publicam, 
anojher civil, ad damnum et interefſe: * Ex quibus cauſis publica ſunt 

* judicia, ex his cauſis non eſſe nos prohibendos, quo minus et privato 
* agamus,” is the rule laid down by Ulpian, L. 7. Fr. D. de Injur. 
And, in che caſe of murder, the action is competent to the relations of 


the deceaſed, In factum actio moribus comparata eſt, quae datur 


conjugi luperſtui, hacredibus, liberis, et iis quos defunQus alere te- 
nebatur;' Math. tit. de Sicar. cap. 7. I1. 

And this action is not conlined to the cafe of murder, By a variety 
of ſtatutes, aſſythment is given in other crimes. See 1424. c. 33. 1425. 
c. 51. 1426. c. 95. 1457. c. 74. 15 28. c. 7. 1584. c. 136. 1593. c. 178. 
In many of thele ſtatutes, it is exprelsly provided, that remiſſions ſhal! 
not be granted, without caution found for the aſſythment. And ſo little 
reaſon is there for ſuppoſing that the claim of affythment i is limited to 
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that period, murder was incapable of being pardoned ; ſo that it was 
unneceſſary to make any enactment with reſpe& to the aſſythment, in 
the event of a remiſſion, which could not take place. But this does not 
imply, that aſſythment could not be exacted where puniſhment had been 
inflicted. On the contrary, the multitude of ſtatutes providing for pay- 
ment of the aſſythment, notwithſtanding a remiſſion, clearly points out, 
that it was in that caſe only, that any doubt was entertained on the ſub- 
ject. At common law, the criminal was bound to aſſyth the party 
whom he had injured; no ſpecial ſtatute was neceſſary to eſtabliſh a 
point received and underſtood; but a doubt might be entertained, how 
far crimes were not entirely aboliſhed by a remiſſion, ſo as not only to 
ſtop the puniſhment of the law, but to exclude the claim of damages. 
To obviate this doubt, was the intention of thoſe various ſtatutes, which 
provide that aſſythment ſhall be due, notwithſtanding a remiſſion, The 
Sovereign, the fountain of juriſdiction, and the repreſentative of the 
public, may pardon the injury done to the public; but he cannot en- 
croach upon private right, or deprive the party injured of his claim to 
indemnification, | 

Accordingly, all our lawyers have conſidered afſythment in the light, 
not of puniſhment, but of reparation. In Quonam Attachiamenta, the 
title of the Goth chapter is, Licet curiae in cauſa criminali taxare dam- 
num partis ;* and that damages were underſtood to be due in the caſe 
of crimes, is proved by the contents of the chapter itſelf, The paſſage 
from Balfour, quoted by the defender, is really an authority io the 
ame purpoſe. Lord Stair conſidered aſſythment in that light; Stair, 
1. 9. 7. Sir George Mackenzie's authority, in his criminal law, is ex- 
preſs to the ſame purpoſe ; ſee tit. Remiſſion, d 3. And Lord Bankton 
lays down the like doctrine, I. 10. H 14. 15. 17. | 
The act 1661, c. 22. is, by itlelf, a demonſtration, that aſſythment 
was not looked upon in the light of puniſhment. Homicide, in ſelf- 
defence, or even caſual homicide, is not, properly ſpeaking, criminal; 
though, therefore, the ſtature directs, that the manflayer, in theſe caſes, 

ſhall be aſſoilzied from death, yet it expreſsly provides for payment of a 
fine to the uſe of the deſunct's wife and barrns, 1, e. for an aſſythment; 
not as a ſuccedancum to capital puniſhment, but as a pecuniary reparation 
in a caſe where no crime can be ſaid to have been committed. Mere 
fault infers damages, but dus is the eſſence of crimes. | 

Anſwered, to the 2d defence: 1½, The defender's argument, were it 
well founded, would put an end to the claim of aſſythment in all capital 
crimes» Theſe cannot be tried in the court of ſeſſion, and it may be 
doubted, if a proof could be brought of them in that court, even to the 
effect of decreeing an aſſythment. Accordingly, in practice, the fen- 
tence of the criminal court, eſtabliſhing the crime, is the ground of the 
civil procedure, and probatio probata of the guilt. 

And this is agreeable to the analogy of law. The proof of forgery 
led before the court of ſeſſion, is probatio probata upon a remit to the 
court of juſticiary. A declarator of marriage in the conſiſtorial court, 
is probatio probata in an action of aliment before the court of ſeſſion. 
The caſe of Bontein is a ſingle deciſion, and was attended with very 


particular circumſtances, . 
ä 4B | The 


( 286) 


The inſtance of foreign . can ſcarcely be ied as a parallel 
example. Theſe receive execution only ex comitate, And yet, even in 
a foreign decree, a decree of the court of King's bench, it was found 
by the houſe of Lords, that the court of ſeſhon were bound to give exe- 
cution ; 7th January 1755, Wilſon contra Brunton and Chalmers, 

2. The ſentence of the court-martial ſufficiently eſtabliſhes that mur- 
der was committed. The crime laid to the defender's charge was mur— 
der, and the ſentence finds the crime laid to his charge proved. He e- 
ſcaped, indeed, a capital puniſhment, from the peculiar conſtitution 
of the court, where ſome of the members laid more weight than others 
upon certain alledged circumſtances of alleviation ; but they appear to 
have been unanimouſly of opinion that he was guilty of murder. 


F The Lords found the defender liable to the purſuers 1 in an aſſy th- 
*. ment, and remitted to the Ordinary to modify it,” 


G. F. 


Act. Lockhart. Alt. Sellicitor Dundas, Ro. Campbell, 


No. LIV. Alarcl. 5. 1767. 


THOR OL D, and others, Ale nees under the Commiſſion of Bankrupt- 
cy of Meſſrs THOMSON and TABOR of London, Merchants; 


Againſt 


Meſſrs FORREST and SINCLAIR, Merchants in Eqin- 
burgh, and others. 


0 * TL © KN, 


Arreſters preferred to Aſſignees, under a Commiſſion of Bankruptcy. 


ALTER THOMSON a native of Scotland, and Samuel Tabor an 
Engliſhman, merchants in London, committed an act of bank- 
ruptcy, upon the. 1ſt of November 1758. A commiſſion of bankruptcy 
was obtained upon the 2d of November, and the commiſhoners veſted 
the eſtate in aſſignees upon the 21ft, 

Forreſt and Sinclair, and others, merchants in Scotland, were credi- 
tors to the bankrupts, partly by accounts for goods furniſhed to them, 
and partly by bills of exchange originally due to Engliſhmen, but in- 
dorſed in their favour before the bankruptcy. 

None of theſe credicors appeared before the commiſſioners of bank- 
ruptcy, or claimed upon the debts. But, upon the 8th and * 

ays 


( 


days of November 1758, they uſed arreſtments for affecting certain 
debts due to the bankrupts, by perſons reſiding in Scotland. 

The arreſters having brought proceſſes of forthcoming, a competi- 
tion enſued between them and the aſſignees under the commiſſion. 

Pleaded for the aſſignees: The debts due to the bankrupts are En- 
gliſb debts. They are the reſult of that intercourſe of trade, which 
was carried on by their correſpondents here, with the bankrupts reſid- 
ing in England, It was here that they made the advances by which 
they became creditors, and it was there that the money ought to have 
been repaid. England, therefore, was both the /ocus contradtus, and 


the locus ſolution deſtinatus. 


It is a point much diſputed among lawyers, whether moveables have 


any /itus other than that of the creditors domicile; and it has been ſaid 
that they follow the perſon of the creditor, and muſt be held to be in 
that place, ub: dommus rerum ſuarum larem ſummamgque conſlituit. 
But, whatever may be held as to moveables, which are capable of lo- 
cal ſituation, the caſe is clearer as to debts, mere incorporeal rights, in- 
capable of loco-polition in themſelves, and which can ſcarcely be conſi- 
dered as exiſting any where, but in the perſon of the creditor, Indeed, 
it would produce ſtrange effects, were debts ſuppoſed to follow the per- 


ſon of the debtor, who, by that means, would have it in his power, 


not only to conſtitute as many fora competentia for his creditors, as the 
different kingdoms he choſe to reſort to, but even to vary his ſucceſſion 
in the ſame manner. With regard to the laſt point, the queſtion came 
to trial, 28th November 1744, Brown contra Brown, In that caſe, the 
law of the creditor's domicile was found to regulate the ucceſſion to 
debts; and there ſeems to be no reaſon why the lame thing ſhould not 
take place in queſtions of tranſmiſſion inter vivos. 

But the preference of the aſſignees may be ſupported, without diſ- 


cuſſing theſe abſtract points. 
It cannot be diſputed, that the aſſignees are intitled to compete for 


their intereſt. That is an adjudged point in various inſtances. If ſo, 


it muſt follow that they are preferable. A voluntary aſſignation by the 
common debtor, would have been good, if executed according to the 
forms eſtabliſhed in foro domicilii. A neceſſary aſſignation would alſo 
have been good, were it the practice in England to make the bankrupt 
execute a conveyance of his eſtate in conſequence of the commiſſion, 
And it cannot alter the caſe, that, by the laws of that country, a bank- 
rupt is not required to convey, but only to diſcloſe his eſſects, which 
are held to be, zp/o jure, veſted in the aſſignees, from the time of the 
act of bankruptcy. To give full effect to this transference of the pro- 
perty, is not to recogniſe the authority of a foreign ſtatute, as obligatory 


beyond the territory of the law-giver: It is no more than to ſupport | 
a conveyance, formal according to the laws of the place where it was 


executed; a thing which has been uniformly done whenever the que- 
ſtion occurred. | 
The laws of a foreign ſtate, cannot operate authoritatively extra ter- 
ritorium ; but there are certain conſequences ariſing from the laws of one 
nation, which muſt, in equity and juſtice, be allowed to take effect in 
another. Marriage is a legal aflignment to the huſband of the debts 
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due to the wife. Suppoſe the debtor ſhould retire into England, where 
the law is different, it would be no defence to ſay that the debt was 
now become an Engliſh debt, and muſt be regulated by the law of thar 
country. In England, promiſſory notes carry intereſt; in Scotland, 
they do not. Suppoſe an action to be brought here, for payment of a 
promiſſory note granted in England, there cannot be a doubt that * 
would be recovered not only for the principal, but alſo for the intereſt. 

The ſame rule has been followed, with reſpect to the ext:nd:on of ob. 
ligations. In an action purſued upon a bond granted in England, pay- 
ment was allowed to be proved by witneſſes ; 16th February 1626, Gal- 
braith contra Cuningham. The oath of the cedent was admitted againſt 
the aſſignee of a bond granted in England; 28th June 1666, NMlacmor- 
lan contra Melvill. The Engliſh ſtatute of limitations has been allowed 
to be pleaded in bar of an action purſued here for a debt contracted in 
England; Dict. voce, Foreign. 

If then the law in foro contractus regulates the conſtitution, and the 


extinction of obligations, it would ſeem to follow that it muſt regulate 


their tranſmiſſion alſo. And, accordingly, in the noted competition of 
the creditors of Captain Wilſon, 1{t February 1755, the aſſignees were 
referred to the arreſters, 
It was pleaded ſeparatim, That the bankrupts had obtained the Lord 
Chance!lor's certificate, which was an effectual bar to all actions fer 
rior debts, at leaſt againſt Engliſh creditors; and the arreſters muſt be 
conſidered in that light, as having indorſations in truſt of bills of ex- 


change originally due to Engliſhmen. 


Anſwered for the arreſters: Although, in a queſtion of ſucceſſion, 


the right of the debts due to the bankrupts might be regulated by the 


law of England, yet that is nothing to the preſent caſe, where it is enough 


to obſerve, that the debts arreſted are due by perſons reſident in Scot- 
land, and cannot be purſued for elſewhere than in the courts of Scot- 
land, or attached otherwiſe than by the diligence of the law of Scotland. 


Nori is there any abſurdity 1 in ſuppoſing a creditor, who has lands, or 


moveibles, or debts, in different parts of the world, to be n to 


as many different juriſdictions: On the contrary, there is a neceſſity, 


that his creditors ſhould have acceſs to affect his ſubjects. 


It cannot be maintained that an Engliſh ſtatute can have effect in 
this country v.  fatutt; the utmoſt length that it is poſſible to go, is, 
that it ought to be inforced by that comitas which prevails among 


different countries. But all comitas muſt be mutual; and it is certain, 


that the judges of England would pay no regard to a mere poſitive en- 
ad ment of the law of Scotland, There can be no reaſon, therefore, 
to give effect here to ſimilar enactments of the Engliſh law. | 
The legal transference of the eſtate of the bankrupt, which takes place 
in England, in conſequence of the commiſſion, muſt be conſidered in a 


very different light from a voluntary conveyance. The creditor has a 


right to diſpoſe of his property as he pleaſes, and a conveyance made 
by him muſt be effectual every where. But a legal conveyance is ſtrictly 
local, and can never operate beyond the territory of the legiſlature which 


introduced it. Payment may have been allowed to be proved, in a manner 


agreeable 


6 


agreeable to the law of the country where the debt was contracted, 
from the juſt preſumption, that the party relied on that ſpecies of proof 
which is there admitted. For a ſimilar reaſon, the Engliſh ſtatute of 
limitations may, in fome caſes, have been held to be the rule in the 
extinction of obligations contracted in England, Conveyances may 
have been ſuſtained when executed according to the forms of the Jaw 
of that country where they were made, though different from the forms 
known in this country: And, upon this principle it is, that, in the pre- 
ſent caſe, the aſſignees have been found intitled to compete, though de- 
riving their right from a ſpecies of legal conveyance unknown in Scot - 
land, Bur it does not follow from rhence, that the diligence of the law 
is to be diſappointed, in conſequence of a ſtatutory transference of pro- 
erty eſtabliſhed by the law of another country. To admit this effeQ, 


would be to render our own legiſlature, and our own judges, fuboidi- 


nate to foreign laws and foreign courts. 
Anſwered to the argument upon the Lord Chancellor's certificate: It 


would ſeem that the benefit of the certificate is not meant to reach be- 
-yond England itſelf, for which, reference was made to the opinion of 
Lord Talbot and of another great lawyer, which are given by Davies 
on Bankrupts. Indeed, the plea now urged could not be maintained 
even in England. There no creditor is compelled to accede to the com- 
miſſion ; and creditors, who have not acceded to it, are not barred by 
the certificate, as was proved by ſeveral authorities from the law of 
England, particularly 7. Viner, p. 116. 134. 

Hence it follows, that the certificate could have no effect againſt the 
arreſters, though it were allowed, in any caſe, to afford a defence in the 
courts of Scotland. At any rate, the benefit given by the certificate, is 
a privilege perſonal to the bankrupt, and which cannot be pleaded by 


his creditors or any other perſon. See 2. Vern. 696. 097.; Trin. 1715. 


Goodwin's caſe.; 2. Viner, 131. 
The Lords found, that the proceedings, under the commiſſion of 


bankruptcy, did not bar the creditors of the bankrupts, whether 
their debts were contracted in England or Scotland, from affect- 
ing their debtors effects ſituated in Scotland, or debts due to 
them by perſons reſiding in Scotland, by legal diligence: And 
therefore found, that ſuch of the arreſters, againſt whoſe arreſt- 
ments no objections are made, are Preterable to the aſſignees 
under the commiſſion of bankruptcy. 


a > a & 4 9 


G. F. 


For the aſſi ignees, Lockhart. 
For the arreſters, Ferguſon, Montgomery, Fohn Campbell, jun. Pat. Home. 
C 


OY Edgefield. lerk, 


4 C No, LV. 


* 


CCC ²˙¹ iq .  nom as en . ——— D gene rag — 


cr 


— 
5 1 * * 8 


— _ _ 4 RET * F — — 
. — long ar ee rr het rae Ine 
- Wo | * * vo 1 


T. 
2 


ERP 


k 
** 

4 * 

* 

E 
* 
3% 

0 5 
i» 
ig 
4 
1 

F 
3 

5 

; 

1 
D 
41 I 
br 
I'M 
"4 
=y 

U 

gf 

* 

11 

1 

A 

44 

19 

1 
p JF 

E 
3s 
4 
11 
3 

1 

— 

= 

8 

* 

2 
* 

if 4 

1 

lf 

i 

. 

„ 

” 
wh 


8 
E. 
1 
9 
il 
$1 
4 
LY 
x} 
ii 
4 
| 
* 
4 
. 


( 2900 


No. L. es June 13. 1767. 
B L ACX LOCK, 
Againſt 


HERON and others, Tutors of ALEXANDER GOL DII. 
8 1 4 - 


Where the Buyer's faith is followed, 


OBERT BLACKLOCK ourchaſed the lands of Over Clifton from 

Alexander Kincaid, and paid a part of the price; but, refuſing 

to pay up the balance, upon account of incumbrances not purged, was 
charged for payment, and ohtained a ſuſpenſion, 


During the dependence of the proceſs, Blacklock diſponed the lands 


to Mr Goldie his agent, upon the narrative of a certain ſum of money 
paid, and under a declaration that he ſhould, by his acceptance of the 
diſpoſition, become bound to relieve him of the price. At the ſame 
time, Mr Goldie granted bond for the part of the price already paid by 


| Blacklock, obliging himſelf to relieve him of the balance; and this 


bond, notwithſtanding the narrative of the amazed is declared to be 
the value given for it. 

Some time after, Mr Goldie was cognoſced Wonne ; and a ranking 
and ſale of his eſtate having been raiſed, Blacklock, who was puſhed 
by Kincaid for the balance of the price, brought an action againſt Mr 
Goldie's tutors dative, concluding, that the condit:ons of the bond and 
diſpoſition ſhould be implemented, or that the lands ſhould be reſtored. 

Argued for the purſuer: Though a bona fide purchaſer from Mr 
Goldie would not have been liable to this ground of challenge, the pre- 
ſent caſe is different where Mr Goldie himſelf is the party, and where 
the queſtion is, Whether he can hold the ſubje& without implement- 
ing his part of the tranſaction? The negative is implied in all mutual 
contracts. Where one party fails to implement, the other may either 
inſiſt for damages, or bring a declarator to have the contract annulled ; 


13th July 1670, Raith contra Wanne 20th July 1675, Maitland 


contra Ld. Gight. 


In the caſe of excambion, if the one parcel of lands be evicted, the 
party ſuffering the eviction has regreſs to his own original lands; and 


the ſame principles apply to a contract of ſale. Indeed, it has been 


found, that, where the diſponer becomes inſolvent, proceſs lies for ſtop- 
ping his infeftment, and drawing back the diſpoſition ; - Home, De- 


cember 1721, Selkrig contra Selkrig. 
Anſewered: 


ated ᷣ ⁰X11.. — + 
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doered: Where the ſale remains in nudis finihus contractus, there 
j ment, unleſs he be ready and able to give it, But here the tranſ- 
acton did not remain upon the footing of a minute of ſale, The lands 
were delivered on the one hand, and the price ſecured on the other: 
And this is equivalent to payment; *fi is qui vendidit fidem emptoris 
* ſequurus fuerit, dicendum eſt, ſtatim rem emptoris ſieri, F 4.1. Inſt. de 
R. D. Indeed, the pactum levis commiſſariae was introduced for the 
very. purpole of preventing the immediate transference of property up- 
on delivery; and, fince no ſuch paction intervened in the pretent caſe, 
the ſeller muſt be underſtood to have betaken himſelf to the perſonal 
ſecurity of the purchaſer, 

Excambion ſtands upon different principles from ſale. Each party 
is debitor ſpecter, and the contract is not completed without an effec- 


tual transference upon both ſides, which cannot take place, if one of 
the parties was not the real proprietor of the ſbec les which he took up- 


on him to convey. But, in ſales, the ſeller only is debitor ſpecter, and 
the purchaſer i is debitor nominis; there is no igſum corpus to be deliver- 
ed by him; and, therefore, his obligation may be ſatisfied by equiva- 
lents, by giving ſecurity, as well as by actual payment, 


* The Lords repelled the reaſons of reduction and aſſoilzied. 


; G. F. 
Act. Macgueen. Alt. Crgſbic. 


No. LVI. July 16. 1767. 
ITC HE LTL, 


5 Againſt 


4D 4 
8 E 1 83 1 


Infeſtment in a Right of Annualrent taten on a Precept in a Diſpoſition 
of the Property. | 


N infeftment, in a right of annualrent granted by a perſon not in- 
feft, proceeding upon the precept contained in a diſpolition of the 
property in favour of the granter of the annualrent, was found inept. 
It was pleaded: That precepts may be aligned in whole or in part, 
and that majors ineſi minus. But the anſwer was plain. Though there 
was 


je more than 4 perſonal obligation; and neither party can demand 
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was a warrant for infeftment in the property, and which might have 
been executed as to a part of the ſubject, there was no warrant for an 


infeftment in a right of annualrent. 


G. F. 


* 


Act. John Douglas. | Alt. James Grant. 


No. LVII. Fuly 17. 1766, 
CILLENDER $; 
Againſt 
BIRWHISTLE, 


PROMISSORY NOTE. 


— Suſtained, though not duly Neves, 


ROMISSORY notes payable, zoth June, were indorſed 25th June, 
to a gentleman in the iſland of Lewes, with recourſe, in terms of 


a fitted accompt of the ſame date. 

The notes were tranſmitted by the indorſee to his agent at Lain 
burgh, in a letter of 26th june, and came to hand upon the 6th of Ju- 
ly, but were not proteſted till the 13th. The debtor in the notes be- 


came bankrupt on the 23d of July. | 
The Lords found recourſe competent, though, in the caſe of a bill 


of exchange, it would have been cut off by failure of negotiation. But 
it ſeems to have been the opinion of the court, that ANY. notes 


did not — exact negotiation, 
G. F. 


AQ. Lockhart, Sollicitor Dundas. Alt. Macgucen. 


No. LVIII. 
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No. LVIII. July 17. 1767. 
O EN TAYLOR; 
Againſt 


The Convenery of the TRADES of Aberdeen, 


Powers of Incorporations in naming their Clerks, 


HE deacons of the feveral trades, the conveener and treaſurer, with 
as many more, elected from the ſevera! incorporations, as, in all. a- 
mount to the number of 33, compoſe what is called the con veener-court 
of Aberdeen, which is entruſted with the ſole management of the funds 

belonging fo the trades in general ; and the clerk choſen by the con- 
venery court is virtute eſſicii clerk to the ſeveral incorporations. 

In 1724, upon the death of a former clerk, the convenery elected 
Mr John Taylor to be their clerk, * during all the days of his life- 
time, and his good ſervice in the ſaid office,” 

In 1756, Mr Taylor applied to have his ſon James conjoined with 
him 1n the office, and named to the ſurvivancy of it, which was done 
by an act of the convenery, proceeding on a narrative of Mr John 
Tavlor's valetudinary ſtate of health, and his deſire to have his fon 
joined with him, 

James Taylor continued to act as joint-clerk, till December 1765, 
when he died; and Mr James Watſon was propoſed as aſſiſtant clerk, 
Mr Taylor oppoſed Mr Watſon's being named ; but the convenery, 
16th January 1766, upon a narrative of Mr Taylor' s valetudinary ſtate 
of health, nominated Vir Watſon “ an aſſiſtant-clerk, during Mr Tay- 
* lor's life, and continuance in office ; and under this expreſs declara- 

tion, that, in caſe the {aid John Taylor ſhall be able and willing to 
* diſcharge the duty of the office himſelf, this preſent election ſhall in 
© nowiſe prejudge him of any of the profits or privileges thereto be- 
* longing, and the ſaid James Watſon being only to receive ſuch gra- 
© tification out of the perquiſites of the office, while the ſaid John 
Taylor lives and continues in the oftice, as the convenery ſhall judge 

adequate to his labour.“ 

Mr Watſon accepted of the office under theſe conditions; but repre- 
ſented that, as his profits, during Mr Taylor's life, would be very ſmall, 
he hoped the convenery would give him the furvivancy of the office 
for life, after Mr Taylor's death, or reſignation ; and the convenery at 
lame ſederunt, elected Mr Watſon * to be clerk to the convenery and 
* trades of Aberdeen, during his life-time, and good ſervice in ſaid 
* office, and gave and granted to him the haill ſalary, benefit, and ca- 
; ſualities, formerly paid to any clerk in ſaid officc. from and after the 

death of ſaid John Taylor, or his demiſſion of ſaid office. 
4D Of 


( 294 ©) 


Of the members of the convenery, there were for electing Mr Wat. 
ſon aſſiſtant- cler 24, againſt it 3; two members were abſent, and 
four did not vote. And, in the after-ſtep of electing him to the ſur- 
vivancy, there were for it 233 againſt it 1. Four declined voting, 
and five were abſent. 

Upon the 12th March 1766, Mr Watſon peared in the convenery 
court, and declared, that he was willing to act as clerk, when Mr Tay. 
lor could not attend, and that without demanding any part of Mr Tay. 
lor's ſalary ; and this offer was recorded in the convenery books, 

Mr Taylor and his adherents brought a proceſs of reduction for ſet. 
ting aſide Mr Watſon's election. in which Lord Auchinleck, as Ordinary, 
by interlocutor, 29th November 1766, In reipe& James Watſon has 

declared. by an act, recorded in the convenery-court books of Aberdeen, 
that he is to de mand no part of the ſalary or perquiſites of the office, 
during Mr Taylor's life, found Vir Taylor is not hurt by Mr Watſon 
being appointed his aſſiſtant ; therefore aſſoilzies the defenders from 
the action, ſo far as it concludes, that the act of election appointing 
Mr Watſon aſſiſtant-clerk to Mr Taylor, during his life. ſhould be re. 
duced, and decerns; and appointed both parties to give in memorials 
on the point, how far the convenery court are intitled to name Mr 
Watſon clerk to the trades, after Mr Taylor's death; or, if they can 
appoint a clerk, but in the caſe of the actual vacancy of the office.” 
Mr Taylor gave in a repreſentation againſt that part of the interlocu- 
tor, which ſuſtained Mr Watſon's election as aſſiſtant clerk, to which 
anſwers was made, and memorials given in on the point not determined; 
and the Lord Ordinary, © Having conſidered the repreſentation for the 


: . ĩ , 


* purſuers, and anſwers, with the mutual memorials, upon the point 


* not determined by the. interlocutor, and ſpecially, that it is admitted 
* to have been the cuſtom for above 4o years, for the convenery court 
© to have perſons fixed for ſucceeding the clerk in poſſeſſion, in the e- 
* vent of his death, which may be attended with convenience, as it is 
© an office of trult, and proper to be diſcharged by a perſon who has 
© been called upon particularly to make himlelf acquainted with the 
+ duties of it, ſuſtains the defences, and afſoilzies.“ And to this inter- 
locutor his Lordſhip adhered. 

A reclaiming petition was preſented to the court for Mr Taylor; upon 
adviſing of which, with anſwers, the Lords, 17th July 1767, found 
* the convenery court had no power to conjoin an athitant with John 
© Taylor, in the office of clerk to the trades of Aberdeen, during his life; 
and, therefore, reduce the act of the conveener cout called for, in ſo 
far as it nominates James Watſon aſſiſtant-clerk, during John Taylor's 
lite, and continued in office, and decern. And, as to the point, how 
* far the convenery court have power to name James Watlon clerk to 
© the trades, after John Taylor's death, find it premature to determine 
that point, until the death or demon of the ſaid John Taylor, 


A reclaiming petition tor Mr Watſon againſt this interlocutor was: 


refuſed, without anſwers. 
A. E. 
For Taylor, Alex. Wight. For Watſon, Robert Blair. 
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. Fuly 31. 1767. 
Mr * LOCKHART, Dean of Faculty ; 
Againl 


The EARL of EGLINTON. 


IMPLIED CONDITION. 


In a bond payable by an heir of proviſion. 


LEXANDER, late Earl of Eglinton, upon the narrative that he 
had diſponed his whole eſtates in favour of Katharine, Counteſs 
of Galloway, his eldeſt daughter, with power to burden, gifted and 
diſponed to Alexander Lockhart, his grandſon by another daughter, 
the ſum of 10,000 merks, payable the firſt term after his deceaſe, with 
which he burdened the Counteſs of Galloway, his univerſal diſponee. 
The deed reſerves power to alter, and diſpenſes with delivery. 

The Earl having afterwards had iſſue male by his third marriage, 
executed two entails of his eſtates, in favour of a different feries of 
heirs, who are expreſsly burdened with his debts and childrens provi- 
fions, without any mention of the bond to Mr Lockhart. 

That bond had been granted in 171 3, but did not come to Mr Lock- 
hart's knowledge till 50 years thereafter, when it had been tranſmit— 
ted to him in a blank cover, he brought an action upon it againſt Alex- 
ander, then Earl of Eglinton, the ſon of the granter, | 

Pleaded for the purſuer: Revocation of legacies and donations is not 


1 be preſumed; L. 22. D. de probat L. 22 D. de legat. 2. Voet. ad tit. 


de legatis, num. 1. And even, conlidering the bond in the light of a 
codicile to the ſettlement of the eſtate, the alteration of the latter would 
not imply a revocation of the former. Voet. ad tit. de jure codicil n 

The faculty reſerved in the ſettle; ent in favour of Lady Galloway, 
ſeems to be mentioned with no other view than to remove every doubt 
as to the powers of the granter, It cannot be luppoled, that the Earl 
intended to burden the per/ona praedilecta, and not his other heirs, ſo 
that, if failing her, any other ſubſtitute had ſucceeded, the donation 
mutt have been effectual. 

As therefore the bond was not pendent upon the condition of the ſuc- 
ceſſion of Lady Galloway, who was only mentioned demonſtrative, as 
the heir then intended, and who, in iha! character, fell to be burdened 
with me payment; 10 it cannot be aff. cted by the alteration of that 
lettlement. The bond i is pure and abloiute, and cannot be cut down by a 
| potterior 
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poſterior univerſal diſpoſition, ub: aliud agebatur ; as was found, 16th 
December 1712, Monro contra Monro . 

Anſwered for the defender: The bond does not aſſign any particu— 
lar ſubject to the purſuer, which he could affect as a ſpecial legatee; 
neither does the Earl burden himſelf or his heirs general, ſo as that the 
purſuer can have action againſt them; the bond proceeds on the nar- 


rative of the diſpoſition to Lady Galloway, and, as ſhe only is burden- 


ed with it, ſo, upon the revocation of that diſpoſition, the bond came 


to an end, It is ſimilar to a legacy payable by a conditional inſtitute ; 
if the condition of the inſtitution fails, the legacy fails alſo. 

The queſtion here is not, wheiher the bond was revoked, but whe- 
ther any effectual obligation was created by it. And, at any rate, 
though the Earl made this bond a burden upon the proviſional iuc- 
ceſſion of a diſponee, not alioqui ſucceſſura, the preſumption 1s natural, 


that he did not mean to impoſe any ſuch burden upon the legal heir 


of his honours and eſtates, to whom he has tranſmitted them, without 
any mention of this bond, | | 


The Lords ſuſtained the defences, and affoilzied. 


AQ. Hos Campbell. Alt. Dasqnzen. 


No. LX. | | Auguſt 7. 1767. 
FOHN BAXTER; 
Againſt 


The PARISH of Crailing, 


Maintenance of Poor, Whether a Burthen on the Parijh of ther Birth, 
or where they refided laſt three Years ? | | | 


TOun BAxTER was born in the pariſh of Crailing, where he reſided 

for about 40 years; he afterwards left that parith, and refided in 
the pariſhes of Eckford, Maxton, and Roxburgh, in each of which, he 
reſided for more than three years. When paſt 80 years of age, and 
unable to maintain himſelf, he applied to the pariſh of Crailing, where 
he was born, to be admitted on the poors roll of that pariſh ; and, being 


refuſed, brought an action, before the ſheriff of Roxburgh, againſt that 
pariſh, in which it was admitted that Baxter was born in the pariſh of 


Crailing. The ſheriff found that pariſh bound to maintain him, 
The pariſh of Crailing preſented a bill of advocation ; and the pa- 


riſhes of Eckford, Maxton, and Roxburgh being called, the - [ov 
| ion 
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tion came to be tried, whether the pariſh where Baxter was born, or 


that in which he reſided the laſt three years, was bound to maintain 


him? 

Argued for the pariſh of Crailing : The 18th act of parliament 1672, 
lays the burden of maintaining the poor upon that pariſh in which they 
have reſided for the laſt three years; and, as it is admitted that Baxter 
has reſided for more than the laſt three years in the pariſh of Roxburgh, 
that pariſh muſt maintain him; and fo was determined 29th June 1737, 


Kirk: ſeſſion of Invereſk contra Kirk-ſeſſion of Tranent; and again, 5th 


June 1745, Pariſh of Dunſe contra Pariſh of Edrom. And it was ſaid, 
that the univerſal practice had been, to burden the pariſh where the poor 
had reſided the laſt three years; and that altering that practice, and find- 
ing the pariſh where the poor perſon was born to be the place where he 
muſt apply for maintenance, would be attended with numberleſs diffi- 
culties and inconveniencies. | | | 

Anſwered : The 22d act of parliament 1535, fixes the maintenance 
on the pariſh where born; and this act is ratified, and the ſame again 
enacted by 25th act 1551. But as, in ſome caſes, the pariſh in which 
the poor perſon was born might not be known, in that event, the 74th 
act 1579, laid the burden of maintenance on the pariſh where they had 
reſided the laſt ſeven years; and the ſame is more particularly explained 
by 16th act 1663. Nor does the act 18th 1672, alter the law in this 
particular; on the contrary, it refers to the former ſtatutes. And, by 
ſeveral acts of the privy council, between 1692 and 1698, particularly 
one in 1693, it is declared, that the pariſh, in which the poor were born, 
{hall maintain them, when that can be known; and, where that is not 


certain, the pariſh where they laſt reſided for the ſpace of ſeven years; 


and theſe acts of the privy council were ratified in parliament, by 43d 


act 1695, and 21ſt act 1698; and this very queſtion was determined, 


3d March 1757, Kuk-ſeſſion of Invereſk contra Kirk-ſeſhion of Tra- 


Lord Auchinleck Ordinary reported the queſtion to the court; and, 
before adviſing, the court ordered inquiry to be made as to the practice; 


| and, it appearing to be the general practice, that the pariſh where the 
poor perſon reſided for the laſt three years was burdened with the 
| maintenance, | 


* The Lords found, that John Baxter was entitled to be maintained 
* by the pariſh of Roxburgh, as the pariſh where he reſided during 
the immediate three years preceeding his application for charity.” 


| ” "7 
Fo? the pariſh of Crailing, John Suinlon, ztius. For John Baxter, P. Murray, Tait, Clerk. 
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No. LXI. December 4. 1 767. 
Sir ALEXANDER M*KENZIE of Gairlock, Baronet, Purſuer, 
Againſt | 


HECTOR M*KENZIE, younger, of Gairlock, and RO D E- 
RICK M*KENZIE, of Redcaftle, his Tutor ad litem, De- 
fenders, 


Homologation. 


IR Alexander M.Kenzie of Gairlock, father to Sir Alexander the 
purſuer in this action, ſucceeded his father Kenneth in the eſtate 
of Gairlock, as neareſt heir, without any fetters or limitations whatever, 


In 1730, Sir Alexander, by his marriage- contract with Mrs Janet 
M*Kenzie, bound and obliged himſelf to make due and lawful reſigna- 
tion of the lands and barony of Gairlock, and * that in favours, and for 
* new infeftments.of the ſame to be made, given, and granted to him 


the ſaid Alexander M*Kenzie of Gairlock in liferent, and the heirs- 


male to be procreate betwixt him and the ſaid Mrs Janet M*Kenzie in 
* fee; which failing, to him the ſaid Alexander M*Kenzie of Gairlock, 
his heirs-male and aſſignees whatſoever.” Of this marriage, Sir Alex- 
ander had iſſue, Alexander the purſuer, two other ſons, and a daugh- | 


ter, 
In 1752, Sir Alexander executed a tailzie-of his whole eſtate in fa- 


vours of the purſuer, his eldeſt ſon, and the heirs-male of his body; 


whom failing, his other ſons, &c. ; and this tailzie contained ſtrict, 
prohibitive; irritant, and efolurive clauſes, de non alienando et contrabeads 
debita, The terce and courteſy are debarred and excluded. The heirs 
of entail are allowed to provide their wives in a proviſion, notexceeding 
a third of the free rent, after diſcounting former liferents ſubſiſting, in- 
tereſt of debts, and annual burdens. They are likewiſe empowered 


to provide younger children, but under reſtriction, that the whole bur- 


den affecting the eſtate for the proviſions of the yaunger children of the 
heirs of tailzie, ſhall not exceed L. 1000 Sterling, affecting the eſtate at 
one time. And it is further declared by the tailzie, that no adjudication, 
or other legal execution, for ſecurity or payment of theſe proviſions, ſhall 
affect the fee or property of the eftate. Upon this tailzie, Sir Alexan- 


der expede charters, and paſſed inteftments, in which the whole con- 
ditions and proviſions of the tailzie were ingroſſed. And the tailzie was, 


in 1753, recorded in the.regiſter of tailzies. 
In 1755, the purſuer Alexander, the ſon of the: tailzier, married Mar- 


garet M' Kenzie, daughter to Redcaſlle; and, in December 1755, a poſt- 


nuptial contract of marriage was entered into, whereby the purſuer, and 
his father, Sir Alexander M*Kenzie of Gairlock, on the one part, : and Mrs 
Margaret M'Kenzie, with conſent of her father, ontheother part, * in con- 
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© templation of the marriage, and in implement of the minutes of agree- 
© ment made on that occaſion, the ſaid Sir Alexander M Kenzie, who 
© has already ſettled his ſucceſſion of his whole lands and eſtate of Gair- 
© lock upon his eldeft fon Alexander aforeſaid, and his heirs of tailzie 
© and proviſion, mentioned in the ſaid ſettlement, hereby, in the mean 
* time, provides his ſaid ſon and heir preſumptive, till the right of ſuc- 
© ceſſion ſhall open to him, by the demiſe of his ſaid father, to an eſta- 
* -bliſhment out of any part of ſaid lands and eſtate that ſhall be thought 
© moſt convenient, equivalent to L. 70 Sterling, per annum, tree of all 
+ burdens and deductions whatever. 85 
The contract contains a clauſe, impowering Alexander the ſon, to pro- 
vide his younger children on the eſtate, to the extent of L. 1000 Ster- 
Jing, to be divided among them, if three or more in number. Provi- 
+ ded always, that the ſaid portions and proviſions ſtand excluded, and 
take no place, till all other proviſions or eſtabliſhments made by the 
* ſaid Sir Alexander M'Kenzie, in favours of his own younger children, 
© be ſatisfied and extinguiſhed, in whole or in part; and, if in part only, 
that theſe proviſions in favours of ſaid younger or other children, of the 
+ preſent marriage, ſhall he reſtricted and reduced to the amount of ſuch 
partial payment only, in ſuch manner as not to exceed what is ſatis- 
** fied and paid of ſaid other proviſions, and ſo as the whole of theſe pro- 
« viſions together, both the preſent and what is outſtanding of the other, 
may never exceed L. 1000 Sterling in all. Provided alſo, that no ad- 
judication or other legal execution be competent againſt the fee or pro- 
perty of the ſaid lands and eſtate of Gairlock, or any parts therof, for 
payment or ſecurity of the ſaid younger or other children of this pre- 
* ſent marriage, their proviſions aforefaid, but that the perſons only of 
*.the heirs of tailzie for the time, and any other eſtate, real or perſonal, 
belonging to them, as alſo the yearly rents and profits of the ſaid e- 
© -Nate of Gairlock, be ſubject to all diligence for that effect. 
Of this marriage there was iſſue one fon, Hector; and the marriage 
being diſſolved by the predeceaſe of the wife, Alexander the purſuer 
entered into a ſecond marriage, by which he had ſeveral children. 
Sir Alexander, the father, died in 1766, and Alexander the ſon, conſi- 
dering himſelf as:improperly fettered by the foreſaid deed of entail, par- 
ticularly, that he was diſabled from providing properly for his younger 
children, brought an action for reducing ſaid tailzie, in which he called 
as defenders, his ſons of the firſt and ſecond marriages, and-others cal- 
led, by ſaid deed of entail, to the ſucceſſion ; and the action concluded 
for reduction of the tailzie, charters, and infeftments following there- 
on; in reſpect that, by Sir Alexander ſenior his contract of marriage, 
the eſtate being provided, to the heirs-male of the marriage, Sir Alex- 
ander could not limit his ſon the purſuer's right aud intereſt in that 
eſtate, by a gratuitous deed of entail, IT | 
Pleaded for the purſuer: By the marriage-contraQ 1730, Sir Alexan- 
der provides the eſtate only to himſelf in /ferent, and the heirs-male of 
the marriage in fee, And from the contract, it appears, that the fee 
which neceſſarily remained with Sir Alexander, before the exiſtence of 
an heir-male of the marriage, can be conſidered only as a fiduciary fee, 
which he held in truſt for behoof of the heir male of the marriage, * 
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of which the heir- male could have denuded him, even in his lifetime ; 
and if ſo, he could not lay the heir-male under the fetters or a lie 
entail. # 

But even, conſidering the ſettlement in the ordinary form, and that 
the father was intitled to remain proprietor during has life, Rill the en- 
tail was ultra wires of Sir Alexander, as he thereby counteracted the ob- 
ligations he lay under to the heir- male of the marriage, by his marriage- 
contract. Where an eſtate is ſettled in a marriage- ere, the heir of 
the marriage is creditor to the father, to the full amount of the eſtate. 

If a father contract debts, he is under an obligation ro purge them; an 
action is competent to the heir of the marriage againſt his father's other 
repreſentatives, and ſeparate ſubjects, to relieve the eſtate of theſe debts; 
Fotheringhame contra Fotheringhame, 5th December 1734; M Intoſh 
contra Laird of Aberarder, 2d January 1717. And if Sir Alexander was 
under an obligation to give the eſtate to his ſon, fanquam optimum maxi- 
mum, and to purge it of debts, it cannot be maintained that it was in his 
power to fetter the heir with a ſtrict entail, whereby he was reduced to 
the ſtate of a naked liferenter. The onerous debts of the father muſt 
aſſect the heir of the marriage, becauſe the fee remaining in the father, 
the ſon, as heir of proviſion, muſt neceſſarily repreſent him; and, in like 


manner, he muſt be liable for ſuitable proviſions to the younger children! | 


the father being under a natural obligation to provide his children ; bur, 
if the father has a ſeparate eſtate, the heir is intitled to be relieved: of all 
ſuch debts: and burdens; and if fo, an heir cannot be burdened with a 
firi& tailzie, which is a mere voluntary gratuitous deed of the father, 
which he was under no obligation, either civil or natural, to grant, 


And this tailzie ought the more eſpecially to be ſet aſide, as it contains 
ed ſundry unreaſonable reſtrictions and limitations, particularly as to 


providing younger children, &c. 


It has been ſaid, that the purſuer is now barred from challenging this 


entail, having homologoted the ſame in his own marriage contract, 


where, under the character and deſcription of heir of tailzie and proviſion 


to his father, he accepts of an yearly aliment; and that the childrens 


proviſions in that contract are conceived in terms of the tailzie. But, 


ſuppoſing that the purſuer had, in his marriage contract, homologated 


this entail in the moſt expreſs manner, it would not have barred him 
from inſiſting in this reduction, if other wiſe competent. In order to 
give effect to any deed, there mult be a tree conſent upon the part of the 
granter; but, when the purtuer entered into his contract of marriage, he 
was not only under the awe and authority of a father, but entirely depen- 
dent upon him for ſubſiſtence, being then married, without either for- 
tune or employment to depend upon, and obliged to truſt altogether to 
his father's generoſity; and, in theſe circumſtances, would naturally ac- 
cept of an aliment or proviſion for children, under any terms the father 
thought proper to preſcribe. It is a general rule in law, that homologa- 
tion of a deed to a man's prejudice, is not to be inferred from any act of 
the party which can admit of another conſtruction, The only purpoſe 
of the marriage · contract was to ſecure to the purſuer an aliment during 
his father's life, and proviſion for wife and children; but non agcebatur 

| by 
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by the marriage- contract, to renounce any right or intereſt, otherwiſe 
competent to the puiſuer, or to approve of any deed to his prejudice. 

 Anfavered for the defenders: Although Sir Alexander M*Kenzie. the 
father of the purſuer, by his contract of marriage in 1730, provided 


| the eſtate to the heirs of the marriage, he ſtill remained fiar, and had 


full power to make rational deeds. It has been found by the court, 
that a father had power to alter the proviſions, and even the order of 
ſueceſſion made in his marriage contract, upon good reaſons occurring; 
Douglas contra Douglas, ioth July 1724; Trail contra Trail, 7th Ja- 
nuary 1737; and, if he can alter the order of ſucceſſion, he may cer- 
tainſy execute rational deeds regulating the ſame; and the entail in 
queſtion is a rational deed; it is deviſed to the ſame ſeries of heirs with 
the c ntract of marriage; nor is the limitations of the proviſions to the 
vounger children any ground of complaint. This eſtate is of very con- 
ſiderable yearly rent, in a country where every neceſſary of life is pur - 
chifed on the moſt moderate terms; and, with tolerable oeconomy, 
the vounger children may be provided without burdening the eſtate 
oe ſhilling; ſo that, upon the general point, the queſtion is in favours 
of the defenders, f 


But, if there was any doubt on the general point, it would not aid 


t:- purſuer, as he is barred from challenging this entail, having homo- 
log ated it in the ſtrongeſt manner in his own contract of marriage. The 
purtuer was, at the time of executing that contract, 25 years of age; 
he knew of his father's contract of marriage, and entail executed by 
him, which had been regiſtrated ſeveral years before; and upon the ſe- 
curity of which it was, that the purſuer's wife and her relations reſted 
for the eſtate coming to the heir of that marriage; and, therefore, the 
purſuer, on that ground alone, muſt be barred from reducing this entail, 


The Lords found the purſuer barred, by his contract of marriage, 
* from reducing the entail in queſtion; and, therefore, aſſoilzie 
from the reduction and decern.' | 


And adhered, upon adviſing a reclaiming petition for the purſuer, 


ith anſwers for the defenders. | | 3 


Fer Sir Alexander McKenzie, Ro. Macgucen. 
For Hector M*Kenzie, James Baſcuell. 
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No, LXII. | December 19, 1767. 
SPOTTISWOOD of . Spottifewood ; 
Againſt 
COPLAND of Colliefton, and others. 
KIRK-PATRIMONY. 
Superiority of Lord/hips of Erection. 


HE queſtion occurred, upon the ſame ſpecies facti, as in N. CGH, 
93-3 4th February 1758, Spottiſwood of Spottiſwood contra Cre- 


ditors of Naſmyth of Earlſhaugh, where a vaſſal of the Abbacy of New 


Abbey was found intitled to hold of the crown, 
Here, however, the judgment was different ; and Spottiſwood pre- 
vailed in a declarator of ſuperiority and non-entry, againſt Copland 
elder and younger of Collieſton, and certain other vaſſals of the Abbacy. 
Some time before, a ſimilar action had been brought by Spottiſwood 


againſt Burnet of Craigend, one of the vaſſals; and the interlocutor 


pronounced by the Lord Ordinary, in that caſe, will ſufficiently point 
out the principles upon which the prefent queſtion was-decided. 
Found, that as the charter from the crown in favour of the purſuer, 


nature 1641, the ſignature 1660, the declaration of parliament 1695, 
and the decreet of the court of ſeſſion 1740, that charter ought to re- 
-ceive.the-moſt liberal conſtruction, in order to reſtore, the purſuer to 
the full right and title of the lands and barony of New Abbey, '&c. 
as the ſame ſtood in the perſon of Sir Robert Spottiſwood, the pur- 
ſuer's great grand father, in the 1634, when he reſigned the fame in- 
to the hands of the crown, for a price that was pever paid: Found, 


Sir Robert Spottiſwood was, in the year 1634, intitled to the ſuperi- 
ority of the lands formerly held of the abbacy of New Abbey: Fouad, 
that the act 1690, declaring the ſuperiorities which pertained to bi- 
ſhops, to belong to the crown, ought not to be extended to the ſu- 
periority of New Abbey, in reſpect that, by the declaration of parli- 
ament 1695, it is declared, that the act 1662, reſtoring biſhops to their 
pofleſſions, as in the year 1637, did not prejudge the purſuer's father: 
And therefore found, that the purſuer is intitled to the ſuperiority of 
the defender's lands in queſtion, which had confeſſedly been held of 
the abbey of New Abbey; and that theſe lands are in non- entry. 
The in erlocutor was altered, upon a petition; and the court found, 
That James Burnet is intitled to hold his lands of the crown.“ But, 
| pon 
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anno 1742, proceeds upon the narrative of the charter 1624. the ſig- 


that, by virtue of the charter 1624, and the act of diſſolution 16335 
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upon an appeal, this judgment was reverſed, and that of the Lord Or- 


dinary affirmed. 
Mr Copland endeavoured to diverſify his caſe from that of Craigend; 


but without ſucceſs: And accordingly the Lords * repelled the defen - 


; ces, and decerned in the declara tor. 
G. F. 


Act. Lockhart, : David Dalrymple. Alt. Maclaurin, Crofbie. 


No. LXIII. | | | Fanuary 27. 1768. 


ANNE MACLAUCHLAN; 


Anda 


FOHN MACLAUCHLAN. 


TAILZIE——IRRITANCY. 


Of a ſinall burgage tenement. —Not- incurred by a truft diſpoſition for 


reducing the tailzie. 


Formal tailzie was executed of. a ſmall burgage t. tenement of a 
ſew actes of lands, worth L. fo of yearly rent, with all the 
elauſes uſual in tailzies of great eſtates, for taking the name and arms 
of the family, allowing proviſions to children to the extent of three 
years free rent, &c. 

ohn Maclauchlan, the heir in poſſeſſion. and whoſe fon was ex- 
cluded by the tailzie, wiſhing to ſet it aſide, diſponed the lands in truſt, 
with a view of bringing a reduction in name of his truſtee, _ 

The next ſubſtitute, Anne Maclauchlan, brought a reduction and 
declarator of irritancy, in Which ſhe founded upon the truſt diſpoſi- 
tion as an act of contravention. 

Objefted, imo, Tailzics were introduced for ſecuring the ſucceſſion 
to eflates properly fo called, and not for perpetuating a triſlang burgage- 


tenement, like that in queſtion. 
240, The mere granting a diſpoſition does not infer an irritancy till 


;inſeftment be taken, agreeably to the principle eſtabliſhed, Home, 18th 
July 1722, Scot of Gala contra creditors of Gala, and ever ſince un- 
derſtood to be law, that the contracting of debt does not irritate the 
right of the heir contraveening, till it be made real upon the eſtate by 
adjudication. 

Anſwered to the 1//: The act 168 5 is a extending to all lands 
without diſtinction; and taiſzies even of houſes in boroughs are not 
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To the 24: The clauſe in the tailzie is expreſs, That it ſhall not he 
lawful] to {e!] or impignorate the ſubjects; and the prohibition is for- 
tified with a proper irritant and reſolutive clauſe. The irritancy is de- 
clared to operate pa facto, and therefore cannot be purged. This wag 
found, even in the cafe of the ſtatutory irritancy, incurred by negluc- 
ing to ingroſs the clauſes of the failzie in a general retour, Home, iſt 
February 1726, Denham. contra Denham; and it muſt hald à #77975 
in conventional irritancies, to which greater weight is juſtly given. 


The Lords found that the entail is valid: But, in reſpect the ſale 

was only intended to try the queſtion, whether or not the entail 
was good, and was qualified by a back bond to that purpoſe ? 
found, that no irritancy is incurred by the ſaid fale; and there— 
fore allo!/zied the defender from the concluſions-of the declara— 
tor, but ſuſtained the reaſons of reduction ot the truſt diſpoſition'. 


G. F. 


Act. Blair. Alt. G. Buchan Hepburn. Reporter, Kennet. 


No. LXIV. Fabruary 19. 1768, 
e n N r 
Againſt 


n 
PRESUMPTION. 


Debitor non pragſumitur donare, 


A /FArcartr MILL, upon the death of her firſt huſband, married 
1 David Greig, who, by his teſtament, appointed her his execu- 
tor, and gave her the liferent of his effects, computed at about 7000 
merks; whereof, 2000 merks was provided to each of his two daughters, 
3000 merks to his youngeſt ſon, the eldeſt being already forisfamiliated, 

Margaret Mill, having entered upon the management of her huſ- 
band's affairs, lent. out L. 100 Sterling, upon bond, to herſelf in life- 
rent, and her two daughters in fee. 8 | 

Upon the death of Margaret, the daughters claimed this L. 109, be- 
fide their proviſions of 2000 merks. Bur the Lords found that it 
«+ muſt impute in ſatisfaction pro tanto. 75 
Act. Npirn Alt. Lockhart, 


No. LXV. 
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No. LXV. | March 3. I 768. 
H AR 
Againſt 


PERICUL IM 


Between Proprietor and Tenant, 


A Fire having hroke out in a room of an upper floor, where the te- 
YA nant had erected a comb-pot for dreſſing wont, and conftu d 
the houſe, an action was brought by the proprietor for indemn fication. 

It appeared, that it was not unuſual, however dangerous, to erect 
{ach furnaces, even in the upper floors of houſes ; but that certain pre- 
cautions were generally uſed to prevent the fice from being communi- 
cated to the houſe, which had been negleQed in this caſe, It alſo ap- 
peared, that the proprietor was in the knowledge of the uſe to which 
the room was'applied, ſome time before the fire happened. 

The defender contended, that it was not every degree, even of neg- 
lea, that would ſubje& the perſon to damages, in whoſe houle a fire 
broke out; and, in proof of that propoſition, referred to L. 2. de In- 
cendio; IL. 2. D. de Peric, et commod. rei vend. ; Voet.. ad tit. ad leg. 
Aguil, num. 20. In England, there is a ſpecial ſtatute, 6th Ann. ch. 30. 
which declares, that no action ſhall be competent for damages againſt 
any perſon in whoſe houſe, or chamber, a fire ſhall accidentally begin, 
In Scotland, there ſeemed to be no neceſſity for any ſuch ſtatute. No 
action was underſtood to lie, except in the caſe of wilfull fire, as may 
fairly be concluded from this, that no action ever was attempted upon 
that medium, till the caſe of Sutherland contra Robertſon, 14: Decem- 
ber 1736, where the negligence of the tenant was exceedingly groſs, 

Arſwered: The defender was guilty of negleAing the precautions 
commonly uſed in ſuch cales, for preventing the danger of fire; and 
muſt, therefore, be liable to make up the loſs which has been ſuſtained, 
in terms of the ſtatute 1426 c. 75. Various paſſages were alſo refer- 
ed to from the civil law, particularly from the title Ad legem Aquiliam. 

But it is unneceſſary to be more particular, The principles upon 
which the deciſion proceeded are fully pointed out in the interlocutor, 

* The Lords found, that the comb-pot was erected in an improper 

* manner, and that proper precautions had not been taken to pre- 
vent fire; and, therefore, found the defender liable in damages 
* to the purſuer, and in expences of proceſs.” 


„ $4 G. F. 
AQ. Armſtrong. Alt. Wight, Buchan Hepburn. Reporter, Coal/ton. 
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No. LXVI. | | March 3. 1768, 
F I 1 
Againſt 


B ANR R T. 


A fimple Arreſt, if equivalent to Impriſonment within the wy 16962 


HE common debtor, having been apprehended upon caption, e- 

ſcaped impriſonment, by finding ſecurity in a bond of preſentation, 
but failed to appear; whereupon a Proteſt was taken, and diligence _ 
raiſed upon the bond. 

In a ranking, certain fecurities, granted within 30 days of the arreſt, 
were objected to, as falling under the ſanction of the ſtatute 1696. 

Pleaded for the objector: 1mo, The delign of the ſtatute was to 
provide a remedy againſt the frauds of bankrupts ; and, though it ſpe- 
cifies certain particular alternatives, the remedy was meant to extend to 
every caſe where ultimate perſonal diligence ſhould be uſed, withou: ef- 
fea. Equivalents, therefore, will ſupply the place of thoſe altern atix es. 
Be ing in the cuſtody of a meſſenger i is equivalent to actual impriſon- 
ment: A ſiſt, on a bill cf ſulpenſion, is equally ineffectuai in the He, 
caſe as in the other: And, though a ſimple arreſt may be attended h 
leſs notoriety than impriſonment, it“ is more publicly notorious than 
the other alternatives of abſconding or deforcement. Upon theſe prin- 
ciples, it was determined in the houſe of Lords, that a debtor, bag 
actually in che cuſtody of a meſſenger, was impriſoned in the true in- 
tent and meaning of the ac 1696.; 18th February 1755, creditors of 
Woodſtone contra Scot. : 

240, The debtor became notour bankrupt. in another view, by fail- 
ing to appear in terms of the bond of preſentation, which mult be con— 
ſide red as ab{conding from diligence. 

Anſwered to the 1/7: The ſtatute is correctory, and, therefcre, does 
not admit of equivalents. Accordingly, incarceration on an act of 
warding, is not deemed impriſonment within the ſtatute: Far leſs will 

2tention for an hour or two in the hands of a meſſenger; a thing 
which might well eſcape the obſervation of the lieges, who would he 
inſnared by ſuch an extenſion of the law, The deciſion, in the caſe of 
the creditors of Comiſton, is a lingle judgment, and hard! iy reconcile- 

able to principles. 

Io the 2d: The debtor may have failed to preſent himſelf from dit— 
ferent accidental circumſtances, without an intention to abſcond, which 
will not be preſumed without evidence. 


( 0 
© The Lords found, that, although the principal debtor be proved to 
© have been in the cuſtody of a meſſenger, in virtue of letters of 


© caption ; yet this, joined with infolvency, is not ſufficient to con- 


* ſtitute him a bankrupt, in terms of the act 1696. 


G. F. 
For Elliot, gt. Alt, Cry/bie. 


No. LXVII. Ty Fune 21. 1768. 
S M 1 Ti 
Againſt 


THOMAS HAMILTON-MACGILL of Falla. 
T © 


Heritor may fit down for coal in lands ſet in tack. 


N this caſe it was found, That the heritor has right to ſearch ned 
put down ſinks for coal, in lands ſet in tack, upon ſatisfying the 
* tenant. for the damage which may be thereby incurred. 


The tenant admitted, that the right to the minerals remained in the 


heritor ; but contended, that he was not intitied to break up the ground 
during the currency of the leaſe, in relpe& there was no ſtipulation 
for that purpoſe. : 


| ; © OY 4 
AR. Rae. Alt. Blair. X 
No. LXVIII. Fully 1. 1768. 
Mrs MARY KELSO; 
Againſt 


WILLIAM and GEORGE BOYDS. 


if a ſuperior heritor can divert a rivulet from the inferior tenement? 


HE queſtion was, whether the defenders were intitled, for the 
purpoſe of watering their meadows, to divert a rivulet, which 
paſſing through their property, run into that of the purſuer, from 
whom they held their lands in feu, | 
There 
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There was no ſervitude conſtituted in favour of the purſuer by grant; 
nor was the uſe of employing the water for fertilizing her meado\, 99 8 
ledged to have ſubſiſted 40 years. 

Argued tor the defenders: Though it is not in the power of a ſupe- 
rior heritor, by any opus manufactum, to force the water out of its patu— 
ral courſe, upon the lands of his neighbour, and to his prejudice; yet 
he is intitled to apply the water on his own grounds to every neceſſary 
and proper uſe; he may even prevent it from deſcending upon his 
neighbour's grounds entirely, if this be not done in aemulationem. 

The diſtinction is pointed out in various tests, as L. 2 § 9. L. I 
21. D. de aqu. et aqu. pluv. arc. IL. 10 C. de ſerv: et aqu.: And 
the reaſon of it is given in L. 21. 23. D. cod. Nature has impoſed a 
ſervitude upon inferior grounds, of receiving the water of the ſuperior, 
which is underſtood to be made up, by the foil and manure which the 
water brings along with it; and, at any rate, muſt be ſubmitted to by 
the proprietor, from the neceſſity of the thing, without any convention= 
al ſervitude, But there is no ſuch natural ſervitude upon the ſuperior 
heritor, and law could not impoſe it without injuſtice, ſince he derives 
no advantage from the inferior. Accordingly, Lord Bankton lays it 
down, II. 7. 29. that © che owner of the higher ground may wholly in- 
* tercept the water within his own grounds, and hinder it from run— 
* ning into the lower, unleſs the heritor of it has a ſervitude upon him.” 

Anjwered: The purſuer has not perhaps inſtructed a practice for 40 
years, of artificially diverting the water for the uſe of her meadows; 
but, from time immemorial, the rivulet has overflowed them naturally, 
and thereby contributed to their fertii ity. | 

That a navigable river cannot be diverted, is laid down L. 10. § t. 
D. de aqu. et aqu. pluv, The ſame doctrine is eſtabliſhed with reſpe& 
to {maller runs of water, L. 4. 7. C. de jervit. et aqu And this is not 
contradicted by the laws referred to by the defenders, which will be 
found to relate not to perennial runs of water, or rivutets, bat to col- 
lections of rain- water, falling upon the ſuperior grounds, or to ſprings 
riſing in them, which, according to the doctrine of thoſe laws, may be 
.apphed to the neceſſary uſes of the proprietor. 

Lord Stair gives his opinion, that, * without a ſervitude, water may 
not be altered or diverted from its courſe,” II. 7. 12. And fo it was 
decided, 25th June 1624, Bannatyne contra Cranſton; and more late- 
ly in the queſtion between the town of Aberdeen and Menzies, 22d 


November 1 748. 


The Lords found, that the defenders have no right to divert the 
water of the rivulet within their own grounds, ſo as to prevent 
* its returning into its natural courſe, upon entering into the lands 


of the purſuer. 
G. F. 
Act. Race Alt. Macqueen. 


w 


*No, f LX IX. | 


No. LXIX. | July 6. 1768. 
SHEDD A N; 
Againſt 


SPROUL CRAWFORD. 
LOCUS POENITENTIE£, 


Not barred by an inſormal writmg, 


Ucn SPROUL-CRAWFORD became bound, by a minute of ſale, to 


diſpone the lands of Haining, to Thomas Sheddan, at the price 


{tipuiared in the minute, which was ſigned by both parties, and bore 


to be written by Hugh Sproul- Crawford, before theſe witneſſes, Alex- 
ander Paterſon, and John Lang.” 

It was lodged with John Lang, one of the. witneſſes, and ſundry 
communings enſued reſpecting the cautioners, whom Crawford agreed 
to accept; and alſo relative to the making up of proper titles. 

At length Crawford declared his intention to reſile from the bargain; 
and an action having been brought by Sheddan, objected, that the mi- 


nute was null, in reſpect it was written on paper not ſtamped, and did 
not deſign either the writer or witneſſes, 


Anſwered: A holograph offer, with a holograph acceptance, would 


have been binding. without witneſſes. In this caſe, the offer and accep- 


tarce are contained in one writing, Which is holograph of the defender; 


ar, as it is impefuble that a writing thould be holograph of two per- 
_ ſors, it is encugli that it is holograph of the one, and ſigned by the 
Other. 


2do, At any rate, the defender is bound by his own holograph writ- 
Ing, aud the only queſtion is, whether he can get free, upon the footing 
that no efectual obligation was conſtituted againſt the purſuer ? But the 
puiiuer homologared rhe deed, by ſigning it; by lodging it in the hands 
of a ird party, fo that he could not afterwards deſtroy it; by deliver- 
Ir E a letter from his cautioners, and by bringing his action. 

act 168 1 does Hot annul deeds in which the legal ſolemnities have 
Ken negſedted; it only furniſhes an exception to the party, who may 
wave it. cither expreſs ly, by acknowledging his ſubſcription, or tacitly, 


| by ot homol: gation, So 1t was found, 17th February 1715, Sin- 


chu cautra Sir James Sinclair, oblerved by Bruce; and ſo our law has 
b derfood to fiand from the moſt ancient times, as appears from 


Reg. Ai. lil. 8 4. & 5. where the acknowledgement of the ſeal is 


held to be ſufficient to ſupport the deed, Upon the ſame principles, 
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deeds defeRive in other ſolemnities kiavs been ſuſtained, in conſequence 


of an acknowledgement of the ſubſcription, upon a reference to oath ; 


26th December 1695, Beattie contra Lambie; and there is no rcalon 


why a voluntary acknowledgement ſhould not be equally effectual. 
Replied: Unilateral deeds only can admit of being |: olograph; but 
the minute was not of that nature; it was a mutual contract, in which 
the rule is, that both parties muſt be bound, or neither: And, as it ig 
clear, that the purſuer was not bound, it Follows, that the defender muſt 
have been free, although the minute had, in other refpects, been bind— 
ing upon him, which it was not, as being a writing neither holograph, 
nor.capable of being holograph, and delicient in the folemutties of the 


act 1681. 


None of the facts condeſcended upon are ſuch as could have infe 


homologation againſt the purſuer, ſo as to have bound him to ſtand to 


the minute againſt his will. And the deciſions referred to do not ap— 
ply. An obligation for money may be created by a mitlive letter, or 


even by a verbal premiſe ; but a bargain of ſale ot lauds cannot be ef- 


fectually coultituted without a formal writing. 


* The Lords found, that the agreement libelled, not being wrote on 
* ſtamped paper, and having no witntfles deſigned, is not etlectual 
to oblige the defender to convey a land eſtate.” 


6. . 
AQ. John Dali tls. Alt. Geo, Wallase. 


No. LXX. 1 5 Fuly 13. 1768, 


FOAHN RANDAL Taylor i in Woolwich, and CORNELIUS 
ELLIOT Writer to the Signet, his Attorney; 


Againſt 


ALEXANDER and GEORGE INNES, Exccutors of the 
deceaſed Captaim PETER INNES, late of the Train of 
Artillery. 


TRIENNIAL PRESCRIPTION. 


Applies to Debts contracted in England ? 


APTAIN PETER INNEs of the Royal train of Artillery, in the 
courſe of his ſervice, frequently reſided at Woolwich in England, 
particularly he was there in the years 1757, 1758, and 1759. He 


came to Scotland, in October 1759, where he reſided till his death, 


which happened in March 1765. 
After Captain Innes's death, John Randal, taylor in Woolwich, 


brought an action before the Court of Seſſion, againſt Alexander and 


A George 
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George Innes's, as executors to Captain Innes, for payment of an ac- 
compt, commencing the 8th January 1757, and ending 224 March 

1760 Againſt this claim, the defenders objected preſcription, both up— 
on the Engliſh Rarnte of limitations, and upon the triennial preſcription 
introduced by act 83. parliament 1579. Lord Auchinleck reported tl e 


queſtion to the court, When additional memorials were ordered, a doubt 


kaving ariſen how far the triennial preſcription could be applied to a 
debt contracted in England. 

Pleaded for Randal: Though it, in general, is true, that municipal 
jaws are only binding within the territory of that tate by which they 
are enacted; yer, in particular caſes, the law of foreign nations is re- 


ceived, and Seas: executed in other countries, are ſuſtained. if execu- 
ted agreeable to the law of the country where dated, though defeCtive 


in the folemnities required by the law of the country where they are 
made the ground of action. And, in Scotland, deeds executed in Eng- 
land, agreeable to the law of that country, have always been conſid- 
ered as effectual in the courts of this country, though defective in the 
formalities required by the law of Scotland ; and ſuch being the rule, 
with regard to the conſtitution of obligations, it ſeems to follow, chat, 
when queſtions occur as to their ſubſiſtence, the law of the country 
where they were executed, ſhould be the rule for determining. By the 
law of Scotland, payment of a bond cannot be proved by witneſſes; 
yer the payment of an Engliſh bond has been aw by parole- evidence 
in this court; M*Moreland contra Melvill, 28th June 1666 and fe- 
vera] other deciſions, to the ſame purpole, are noticed in Diction wry, 
voce, Foreicn. | 
Agreeadie to the „ upon which theſe caſes were determined, 
every queſtion relative to the endurance of obligations muſt depend up- 
on the lex loci contractus; and, unleſs the law of that country has im- 
zoſed a limitation which would bar action in the courts of that country, 


the debtor, by retiring to another country, cannot benefit himſelf by any 


preſcription eſtabliſhed there. Limitations, or preſcriptions of actions, 
ate derogatory to the common law of nations, and ought not to have 


effe& againſt ſtrangers who mult be ignorant of them. In this caſe, 


Randal contracted with Captain innes at Woolwich, who, at the time 
of the furnithings, had no forum 11 Scotland; and, by afterwards re- 
tiring into Scotland, he could not defeat the action now brou ht, as he 
or his adminiſtrators are, at preſent, ,unqueitionably liable for the debt 


by the law of England. And, although a creditor mult follow the forum 


of his debtor, as no man can be ſued in a court, to the juriſdictiou of 
which he is not ſubject, it does not follow, that the creditor's right muſt 
depend upon the particular laws of that country to which the debtor 
has retired. 

The laws of every country i is a matter of fact, and capable of proof 
when contraverted. In the caſe of Cunninghame contra Brown, 18:th 


January 1670, the court allowed a proof to aſcertain whit was the law 


of England; but, in the preſent cale, there can be no diſpute as to the 
law of England ; and, therefore, it ought ro be the rule of determining, 


which 1s agreeable to bs opinions of our Jawyers ; Dirleton's Doubts, 


voce, Proceys againſt Strangers; Bankton, vol. I. p. 32.; and the deci- 
ſions 
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ſions of the court, Philips contra Stamficid, 11th January 1695; Af. 
ſignees of Fauiks contra Aikenhead, November 173i; Kae con- 
tra Wright, July 1717; . contra Gordon, November 
1746; NI. Neil contra M-Netl of Tayniſh, 2d March 1761; and, there— 
fore, the lex loci contrattus ought to be the rule of ging 
Auſcwered for the defenders: The laws of England have no more 
force in Scotland than the laws of any other foreign country ; and it is 
a maxim in law, that, extra territorium jus dicenti impune non pareri, |, 
ult ff. de juriſd. And this court, in its deciſions, has always held that 
rule in view; Savage contra Craig, 27th January 1710; Bains contra 
:;Earl of Sutherland, 21ſt June 1749; and, in a number of queſtions be- 
'iween aſſignees under a commiſſion of bankruptcy in England, and cre- 
ditors in Scotland; Aſſignees of Dunlop, Gch March 1754. And this 
general principle, 'that the low of the country where the action is 
brought, muſt be the rule of judging, is particularly applicable to th 
plea of preſcription; Veer. Lib 1 tit. 8 F 3o and Lib 44 fit. 3. 12. 
and has been ſo determined by this court, as appears from various deci- 
| tions to be found in the Dic/ionary, voce, Foreign. 
The defenders have no occaſion to diſpute that the /ex loci contrattus 
regulates the conſtitution of the contract; and, of courſe, a boud execu- 
ted in England, agreeable to the Engliſh form, will be a good.ground 
of action in this country; and a proof of payment made in England 
| will be allowed by witneſſes; but which would not be the caſe, even 
1 of an Engliſh bond, if payment was made in Scotland becauſe ſuch 
proof is not admitted by the law of this country. When an action is 
brought in this country, preſcription is an exception, which being com- 
petent by the law of this country, muſt be received; for, in ſuch caſes, 
it is not the lex loc: contractus, but the /ex /oct, ts is the law of the 
lace where the action is brought, that muſt be the rule; Huber de 
conflictu legum diverſarum in divenſis in periis. And, as the purſuer has 
brought his action in this country, and the preſeription known ia the 
law of this country is pleaded in bar of that action, that plea muſt be 
ſuſtained or repelled by the-rules.of the law of Scotland. 


© The Lords having adviſed the report made by the Lord Auchinleck, 
| * upon the 27th January laſt, with the memorials hinc inde given 
| * in, in obedience to the laſt interlocutor, they ſuſtain the detence 
* of the triennial preſcription, aſſoilzie the detenders, and decern:' 


For Randal, Alex. Wight. For Defenders, Caſmo Gordon. 
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No. LXXI. | July 14. 1768. 
WILLIAM LIVINGSTON of Weſtquarter ; 
Againſt 


F 1 R 1ͤ 
JUS 11 


Neither party can object to the right of the common author, 


N /F Arr Counteſs- Dowager of Callendar, as having right to the 
lands of Weſtquarter, by conveyance from Sir James Living- 
ſton, her ſecond huſband, and a diſpoſition by Lady Newton, his niece, 
and heir of line, granted procuratory, with conſent of the Earl of Find- 
later, whom ſhe afterwards married, for reſigning thoſe lands in favour 
of herſelf, and the Earl her huſband, in conjunct fee and liferent, for 
the Earl's liferent- uſe allenarly, and of James Livingſton, ſon of Alex- 
ander Livingſton of Bedlormie, and his heirs- male, and other ſubſtitu- 


tes, in fee, with the prohibitory and irritant clauſes uſual in tailzies, 


James Livingſton infeft himſelf on the procuratory, after the death of 
the counteſs, and fold the lands. Upon the death of James, his brother 
William ſerved heir of tailzie and proviſion to the Counteſs, and, hav- 
ing infeft himſelf upon the procuratory in the diſpoſition to her, pre- 
vailed in a reduction of the ſale of Weſtquarter, upon the ground that 
James had neglected to ſerve heir to the Countels, ſo that the lands ſtill 
remained in haereditate jacente of her; and that, ſuppoſing the perſonal 
right to be carried by James Livingſtone's infeftment without ſervice, 
yet he was barred from ſelling by the tailzie, the clauſes of which were 
ingroſſed in his infefrment. dee N. C. II. 23. gth March 1757, Wil- 
liam Livingſton contra Francis Lord Napier. 

The preſent queſtion reſpected a ſmall part of the eſtate, which James 
Livingſton had ſold to Andrew Henderſon. From Henderſon, it had 
come into the perſon of James Warrock, againſt whom a reduction was 
now brought by William Livingſton, 

Pleaded for the defender : Allowing the purſuer's ſervice, to have been 
regular, ſtill his title is exceptionable. The Counteſs of Findlater, to 
whom he ſerved, had no effectual right ro the lands. For, 1/, Her au- 


thor Sir James Livingſton, never having made up titles, could not diſ- 


pone cum effectu ; the lands remained in Haereditate jacente of William 
Livingſton, his father. 2do, The conveyance to the Countels was null 


and void, being executed in the form of a mutual contract, but wanting 
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witneſſes. 3⁰¹⁰ The diſpoſition by Lady Newton was ineffectual, in 
reſpect the lands ſtood deviſed to heirs- male. 

Nor can the defender be barred from pleading theſe objections, as if 
they were us tertii to him, and founded in the right of the heirs- male. 
Were he endeavouring to annul the purſuer's rights, and turn him out 
of poſſeſſion, there might be greater difficulty in the caſe. But, when 
the defender is himſelf in poſſeſſion, upon titles good ex face, it cannot 


be Jus tertu for him to found upon the right of another, when the 


effect of that plea is to continue him in poſſeſſion, and to exclude the 

urſuer, upon whom it is incumbent, firſt of all, to ſhow that he has a 
valid title, before he can be allowed to diſturb the perion in poſſeſſion 
of the lands. Accordingly, in many cafes, it has been found competent 
for defenders to plead upon the rights of others, where thoſe rights were 
available to protect them againſt the claim of a third party. See the 
deciſions, Dict. jus tertin, & 1. & 2. 

Anſwered : The decifions referred to only prove, that the defender 
muſt be aſſoilzied, unleſs the purſuer inſtru a title to the ſubject in 
queſtion. But, .in this caſe, the purſuer ſupports his title ſufficiently, 
when he connects it with the Counteſs of Findlater, the common au- 
thor. And ſo the law is clearly laid down by Lord Stair, IV. 35. 13. 
and Lord Bankton, IV. 43. 7. It is evidently us tertii for the defen- 
der to object to the title of the Counteſs ; becauſe, by doing ſo, he 
does not ſupport his own right, but effectually deſtroys it. At any 


rate, the right of the heir- male is out of the queſtion, being cut off by 


the negative preſcription. 


© The Lords found, that it is not competent for the defender to chal- 
© lenge the title of the Counteſs of Calendar, the common author 
* both of purſuer and defender,” 


| G. F. 
Act. Macgucen. Alt. Lockhart. Reporter, Pitfour. 
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No. LXXII. | July 14. 1768. 


PEWTRESS and ROBERTS; 


Againſt * 


THOROLD, and other Af. nees un ler the commiſſion of bank- 
ruptcy azainſf T HO MO and TABOR. | 


FOREIGN. 


Arrefters preferred to Aſſegnees, under a Commiſſion of Bankruptcy, | 
upon Funds which had become the Subject of Competition before 
the arreſiments. 


PON the 2d of November 1758, a commiſſion of bankruptcy 
was iſſued againſt Thomſon and Tabor merchants in London, 
and their bankruptcy certified to have commenced upon the day pre- 
ceeding. 

Thomſon and Tabor had drawn hills upon many of their debtors in 


this country; payable to William Cuming their agent here; and, re- 


cently before their bankruptcy, they drew upon Mr Cuming in favour 
of ſome of their creditors, and particularly of Pewtreſs and Roberts of 


Lombard-flreet, bankers. 


Theſe bills were proteſted againſt Cuming for not- acceptance, where- 


upon arreſtments were uſed, and a competition enſued between the ar- 


reſters and the Engliſh aſſignees, (Se No. LIV /upra, March 5th, 
1767, Thorold, and other aſſignees, of Thomſon and Tabor, contra 


Forreſt and Sinclair; p. 286.) in which the Lords found. That the 
aſſignees, under the commiſſion of bankruptcy, have ſufficient title to 


compear and compete ; but that ſuch of the creditors- arreſters againſt 


& 
6 
_ © whole diligence no objection is made, are preferable to the aſſignees 
under the commiſhon ; but ſuſtained the objeRions made to the arreſt- 
i | 


ments uſed in the hands of William Cuming. 

During the dependence of this competition, Pewtreſs and Roberts 
laid fecond arreſtments in Cuming's hands, and a new competition en- 
ſued, 


Pleaded for Pewtreſs and Roberts: Theſe bills, drawn in their fa=- 


vour upon William Cuming, were equivalent to aſſignations of the ef- 
fects in his hands; and the proteſts for not- acceptance are equivalent 


to 1ntimation, . The bills payable to Cuming were effects in his hands, 


attachable by arreiiment, as was found in a ſimilar caſe, 13th February 
1740, Innes contra creditors of Gordon; at leaft, they were capable of 
* alligned; aud the draughts upon Cuming, being equal io aſſig- 


nations, | 
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nations, muſt be preferable to the after diligence of other creditors, 
and, a fortior7, to the claim of the aſſignees, who can have no better 
right than the bankrupts themſelves would have had. 

Nor is there any res Judicata in this caſe: Whatever may have been 
found in competition with other creditors, cannot affect ſuch as were 
no parties to that competition. Indeed, all that has been found is, that 
the aſſignees are intitled to compear and compete; in other words, that, 
though deriving their powers from judicial proceedings in a foreign 
country, they have per/anam flandi here, and may operate preference 
by diligence, or object to the diligence of other creditors ; but they can- 
not! be confiddred in a more favourable view than truſtees for behoof 
of cfeditors, who, though named by the bankrupt, with the concurrence 
of the bulk of his creditors. are in no ſhape preferable to ſuch as retuſe 
to accede, unleſs in fo far as they have acquired a preference by dili- 

ence. 
l Anſwered : Though a bill proteſted for non-acceptance may be conſi- 
dered in the light of an intimated aſſignation, where the perſon drawn 
upon has effects of the drawer in his hands, the caſe is different where 
he has no more than bills. And it was upon that ground that the ar- 
reſtments in Cuming's hands were found to be ineffectual. A writing, 


in the form of a bill, requiring Cuming to indorſe thoſe bills to the 


holder, would have been good for nothing; and the virtual aſſigna- 
tion, ſuppoſed to be implied in the draughts in favour of Pewtreſs and 
Roberts, can have no ſtronger effect. 

2do, The aſſignees, by judgment of the court, have been found in- 
titled to compete; and, though they have been poſtponed to thoſe cre- 
ditors who had uſed valid arreſtments prior to the competition, they are 
preferable to arreſtments executed after it. The ſums in medio became 
litigious by that competition, which muſt, at any rate, be conſidered as 

a ſufficient intimation of the aſſignment in their favour, 


* The Lords preferred Mefirs Pewtreſs and Roberts to the ſums in 


William Cuming's hands, t to the extent of the draughts in their 


8 hands. 
G. F. 


For the Aſſignees, Macgucen, Blair. Alt. Solicitor Dundas, &c. Pitfour Reporter. 
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No. LXXIII. TE - Fuly 16 1768. 
AIG, DEAS, and Company ; 
_ Againſt 


CAMPBELL, 


JU.RISDICTLON 


Taſerior admirals, if competent to mercantile cauſes ? 


HE admiral-depute of Alloa having pronounced decree for the 
price of ſome Norway logs. the defender advocated the cauſe on 


c:uſes purely mercantile. 1 
Anfwered for the purſuer: The act 1592, c. 160. was only intended 


for repreſſing extraordinary and oppreflive clauſes in grants of admiral- 


y. The act 1681. c. 16. though it has been denominated the great 
charter of the court of admiralty, is not the meaſure of its juriſdiction, 
t relates only to the privative juriſdiction enjoyed by that court in Ma- 
ritime cauſes. The connection of maritime and mercantile cauies had 


naturally led the high court of admiralty to judge in both, long before. | 


that ſtatute. That juriſdiction has been uniformly exerciſed, as far 


2ck as the practice can be traced, and it has been ſupported by —_ | 


ral deciſions. 

[f the juriſdiction of the high court af admiralty extends to mercan- 
tile cauſes, that of inferior admirals, derived from the ſame authority, 
though limited in territory, muſt be equally extenſive in kind. And 
the decifion N. C. II. 188. 27th June 1759, Miller contra Sawyers, 


proceeded on the ground, that the defender did not live within the 


territory of the admiral -depute, as fixed by his commiſſion. 

Replied: The juriſdiction of the high court of admiralty, derived 
from ſtatute, relates to maritime cauſes only, Its juriſdiction in mer- 
cantile cauſes took its rife from cuſtom, and cannot be carried farther 
than that cuſtom has gone, or extended to inferior admirals, who have 
not been in the practice of exerciſing it, as appears from the deciſion, 
Miller contra Sawyers, which thows, that: in 1759, it ſeemed a novelty 
to the court, for an inferior admiral to judge i in caules not maritime, 

For illuſtrating the point, the defender referred to Balfour, p. 629. 


c. 83. and 034. c. 100. 


* The Lords found, that the admiral-depute had no juriſdiction in 
* this caſe, and therefore ſuſtained the declinature, aſſoilzied the 


defender, and found the purſuers liable in expences,” 
G. F. 


AQ. Criſbie, Alt. Armſtrong. Reporter, Auchinlect. - 
4K | No, LXXIV, 


te ground, that inferior courts of admiralty have no juriſdiction in 
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No. LXXIV. | July 22. 1768. 
Mr GEORGE BROWN; 
Againſt 


The HER ITORS of Dunfermline. 
r TL. 


Powers of preſbyteries as to ſchoolmaſters ſalaries, 


IN the beginning of the laſt century, the magiſtrates of Dunfermline, 
1 upon the narrative, that Anne of Denmark, Queen to Jaines VI, 
had mortified L. 2000 Scots, for that and other purpoſes, granted bond 


for themſelves, and their ſucceſſors in office, to pay L. 100 Scots of fal- 


ary to the maſter of the grammar-ſchool, provided that he thould be 
admitted with conſent of the Queen and her ſucceſſors in the lordſhip 
of Dunfermline, or of the heritable bailie thereof. 

Mr George Brown was admitted by the magiſtrates in 1748, with 
conſent of the Marquis of Tweedale, heritable bailie ; and, by contract 
with the magiſtrates, accepted of L. 140 Scots, as kis falary ; ; including 
the L. 100 Scots, payable out of the mortification, with L. 40 more, 
revocable by the magiſtrates at pleaſure. 

No ſalary having been ſettled by the heritors, Mr Brown applied to 


the preſbytery, who ſuſtained themſelves. competent, under the ſtatute 


1633- c. 5. as having come in place of the biſhop, and found, that the 
mortification is no part of the legal proviſion for the ſchoolmaſter, and 
modified 200 merks, including the L. 40 ſettled by the town, as the 
legal ſalary of the ſchoolmaſter, in all time coming, and appointed the 


| heritors to ſtent themſelves, conform to their valued rent, for the re- 


mainder of the 200 merks. 

The heritors brought an advocation, and pleaded, that the ſentence 
of the preſbytery was null and void. Every thing reſpecting the ſet- 
tling of ſchools is regulated by the act 1696. c. 26. by which the preſ- 
bytery have no other power in that matter, but to call a meeting of the 
heritors, and, in default of ſuch meeting, to apply to the commiſſioners 
of ſupply, to modify a ſalary, not under 100, nor above 200 merks, 
and to aſſeſs the lands in the pariſh proportionally. Indeed, the act gives 
no power whatever to the preſbytery, in a caſe like the preſent, where 
a ſchoolmaſter is already ſettled, with a PI conſiderably above the 
maximum. 


»The Lords found, that the preſbytery is no juriſdiction in this 
* matter, and therefore advocated the cauſe, and alloilzied.” 


| G. F. 
AQ, Macqueen, Alt. Solicitor Dundas. Re porter, Pi pour. 
| No. LXXV, 
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mit to the Lord Ordinary to proceed accordingly, 
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No. LXXV. | | Ju 29. 1768. 
HENRIETTA SINCLAIR, and BENTAMIN MOODIE of 
| Me letter her Huſband ; 

Againſt 


CHARLES SINCLAIR of Olrick, 
* E G 1 T I M. 1 


Effect of a diſcharge in a Contract of Marriage upon the Wi iſe s 1 9 5 
of Legitim or Claim upon her Father's Executry. 


ONALD SINCLAIR of Olrick had one ſon, Charles Sinclair, and 
one daughter, Henrietta, who, in 1755, married Mr Moodie of 


| Melſetter; and, by the contract of marriage, the eſtate of Melſetter was 


ſettled upon the iſſue of the marriage; and, on the other part, Olrick 
gave a Portion of L. 500 Sterling with his daughter, which ſum, by the 
contract, ſhe, with conſent of her ſaid future huſband, and he, as 
* taking burden upon him for her, accepts of, in full ſalisfaction to ber, 
of all ſhe can aſk or demand as portion-natural, legitim, or upon any 
other account whatever, excepting good- wil! allena arly,? 

In 1766, Donald Sinclair died, and his fon and heir Charles contended, 
That, by the above recited clauſe in Mrs Moodie's contract of marriage, 
ſhe was cut off from every claim upon her father Olrick's executry. It 


was, on the other hand, inſiſted for Mrs Moodie and her huſband, that 
{aid clauſe did not exclude her from her father's executry, or cut off 


her legitim; and ſhe obtained herſelf decerned executrix qua neareſt in 
kin to her father, before the commiſſary of Caithneſs, and brought an 
action againſt her brother Charles, as intromitter with his tather's 
moveable effects. Charles raiſed a reduction of the confirmation ob- 
tained by Mrs Moodie, The Lord Auchinleck Ordinary reported the 


queſtion to the court. = 
And, on adviſing the cauſe, 16th June 1768, The Lords found, 


that the purſuer Henrietta Sinclair is not excluded from her father's 
* executry by the diſcharge in her contract of marriage, but has right 

* thereto by the confirmation produced; aſſoilzie her and her huſband 
from the procels of reduction and declarator brought againſt them by 
* Charles Sinclair, and decern therein accordingly; and remit to the 
Lord Ordinary to proceed in the cauſe,” 

Charles Sinclair reclaimed againſt this interlocutor; and, on adviſing 
his petition, with anſwers for Mrs Moodie, 29th July $768, The 
Lords adhered to their former interlocutor, finding, that Henrietta 
Sinclair is not excluded from her father's executry by the diſcharge in 
* her contract of marriage, but has right thereto by the confirmation 
* produced, and afloilzie her from the proc-ls of reduction; and in as 


far refuſe the deſire of this petition; but find the petitioner Charles 


dinclair is intitled to the legitim, and to heirſhip-moveables; and re- 


Pleaded, 


(20 


Pleaded, in a reclaiming petition for Mrs Moodie, againſt this laſt 

interlocutor : By the law of Scotland, children are intitled to a portion 

of their father's moveable eſtate at his death, of which he cannot fray. 
dulenily diſappoint them. This legitim or legal ſhare, by the civil law, 
extended to heritage as well as moveables, though by our law, it is 
confined to moveables. The heir is excluded from the legitim, . 
conſidered as drawing his pars legitima by ſucceeding to the heritable 
eſtate; and the ſingle exception to this general rule is, that, where the 
heir finds the heritable eſtate of leſs value than a rateable ſhare of the 
whole eſtate, heritable and moveable together, he may collate. or throw 
the whole into one common ſtock, and draw his ſhare along with the 
other children. 

This legal portion, or legitim, is a jus crediti in the perſons of the 
younger children who ſurvive their father, and will tranſmit to their 
repreſentatives without confirmation; and, whom one or more of the 
younger children diſcharge or renounce thei legitim during the father's 
life, thoſe who renounce are conſidered as if they had predeceafed the 
father, and their right will accreſce to the other children intitied to the 
legitim; ; and, if the father ſhall, Th his lifetime, obtain diſcharges from 
all the children intitled to the legitim, it is thereby extinguithed, and 
the whole executry becomes dead's part; and where, in ſuch caſe, the 
father leaves no wife, and all the children but the heir have renounced 
their legitim, the queſtion comes to be, Whether ſuch renunciation of 
the other children ſhall be underſtood to increaſe the dead's part? or 
ſhall it operate in favour of the heir, ſo as to transfer the legitim to 
him? And it is thought that, white any of the younger children are 
alive, the heir cannot be intitled to reap any benefit from theſe renun- 
ciations, as, proprio jure, the heir has right to no ſhare of the legitim. 
And, by his acceptance of the land -eftare as his legal portion, he is ex- 
cluded from any ſhare of the moveables, ſo long as there is any child 
or children ot the father exiſting; for, though the renunciations of the 
younger children may extinguiſh their claim of legitim in favour of 
their father, it cannot create a right in the heir which otherwiſe had no 
exitence. And it is nowiſe iuconſiſtent with this doctrine, that the 
heir, where he is the only child, has right to the legitim, as, in that 
caſe, he is the only perſon who can diſcharge the obligation incumbent 

| on the father; whereas, where there are younger children, their diſ- 
4 charges may extinguiſh that right, ſo as to liberate the father, without 
1 giving any right to the heir, io a queſtion with whom their right will 
{till be good, as he, by law, is intitled to no legitim while chere 1s, at 
the father's death, a younger child exiſting. And, in ſupport of this 
plea, ſeveral authorities and deciſions were referred to. 

Anſwered for Charles Sinclair: Mrs Moodie's wliole argument pro— 
ceeds upon the ſuppoſal that the heir proprio jure, has no right to the le- 
gitim, which is not the caſe. It may be true, that, where there is an el- 
deſt fon, and younger children unforisfamiliate, the heir has no title to 
demand any ſhare of the moveable eſtate, unleſs he collate; but this 
clearly ſhows that, where there was no heritable eſtate, the eldeſt ſon 
has a right to the legitim, along with the other children. And the law, 
by giving the heir an option, in caſes where there was an heritable eſtate, 


either 
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either to come in along with the other children, or take the heritable 
eſtate, gives the heir an indulgence; but, by no means, ſhows that he 
has, proprio jure, no right to the legitim. By the civil law, the right 
of the whole children to their legitim was upon the fame fcoting ; 
there was no diſtinction between one and the reſt; the right belonged 
to the whole children proprio jure; and the principles of the civil law, 
in this point, have been adopted into ours. Where there is, of a mar- 
riage, but one child, a ſon, and univerſal heir, he is intitled to the le- 
gitim, and his father can no more exclude him from that right tha- 
he could younger children; and, in a diviſion of the moveable eſtate 
with the reli, he will draw, without collation, the legitim, in the ſame 
manner. younger children would have done, which could not be the 
caſe, if the doctrine pleaded by Mrs Moodie was well founded ; becaule, 
as her right of legitim was extinguiſhed by her diſcharge, ſhe mult 
maintain, that, in no caſe whatever, has an eldeſt ſon, who ſucceeds to 
an heritable eſtate, any right to legitim ; yet, the contrary of that 1s 
clear, from an only ſon and heir being intitled to the legitim, in a que- 
ſtion with the relict. And the deciſions of the court have been agree- 
able to theſe principles, the caſe of Martin contra Agnew in February 
1749 excepted, which, being a ſingle deciſion, and contrary to the 
whole train of the judgments of the court, ought not to be followed ; 
as, upon attending to the riſe of this right of legitim, and fenſe in 
which it has been underſtood, it is plain, that, where younger children, 
in conſequence of a proper conſideration from the father, diſcharge 
their right of legitim, their right accreſces to the heir, | 


The Lords adhered.” 


| A. E 
For Mrs Moodie, Fo. Swinton, jun. and David Rae. 
For Charles Sinclair, Lockhart, and David Armſtrong. 
No. LXXVI, Auguſt 5, 1768. 


DUKE f BUGCEESFEDR 
Againſt 


The OFFICERS N STATE. 
PRESCRIPTION. 


Of an erroneous Tenure of Lands. 


from Sir John Ker, who became bound to infeft him, either 
de me, for a feu-duty of 160 merks, or a me. The Earl was infeft 

baſe, and got a perpetual diſcharge of the feu- duty. 
ä | $% 7 Anne 


T ALTER Earl of Buccleugh purchaſed the barony of Ewiſdale 
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Anne Counteſs of Buccleugh, in her contract of- marriage with the 
Duke of Monmouth, granted procuratory for reſigning her lands f in 
terms of the contract; and a charter was thereon expede, under the 


great ſeal, comptchending the barony of Ewiſdale, as if holding feu of 


the crown. for payment of 160 merks, though the Counteſs was not 


crown- vaſſal in that barony. 
The feu-duty never had been exacted, nor entered in the property- 


rolls in exchequer. At length, in 1760, the Barons made an order 


that the Duke ſhould be charged with the feu-duties, for 40 years 


back, and in time coming. 
The Duke brought an action in the Court of Seſſion, to have it 


found and declared, that, as the barony of Ew!i! dale was formerly held 
ward of the crown; ſo he was now intitled to hold it blanch, and to 


have all ſubſequent charters and retours expede in thoſe terms. 
Pleaded for the purſuer: As the barony of Ewiſdale was held ward 


of the crown by Sir John Ker, and feu of him by the Earl of Buc- 
| cleugh, ſo there was no change of the holding from ward to feu in any 


of the charters; and it muſt have been by miſtake that the charter in 
favour of the Counteſs was conceived, as if the barony had been held 
feu of the crown; eſpecially as, in that ſame charter, there is an ex- 
preſs clauſe changing the holding of other parts of the eſtate from ward 
to blanch. 

Nor is there room for preſcription in this caſe. No feu-duties have 
ever been received by the crown; and the Duke cannot be ſaid to have 
acquired, by preſcription, the ads of holding which the officers of the 
crown contend for, or be obliged to plead preſcription againſt his will, 
Indeed, there are not /erminz: Habiles for preſcription in favour of the 
crown ; ſince, when the miſtake firſt happened, and for many years af- 
ter, the crown had no intereſt to plead it, ward being a more beneficial 
tenure than feu. 

Anſwered: There is no ſuſhcient evidence that the Counteſs did not 


eſtabliſh a right to the procuratory in Sir John Ker's diſpoſition, where- 
by her reſignation of the barony of Ewiſdale would have been effectual 


at the time; and there js the ſtronger reaſon to believe that her titles were 
properly adjuſted, that, as appears from the preface of Forbes's. Journal, 
p. 32. Sir John Gilmour, preſident of the Seſſion, was called up to 
London upon, decaſion of the Duke of Monmouth's contract of marriage. 
Be that as it will, upon the ſuppoſition that the ſtatute for aboliſhing 
ward- holdings had never paſſed, to that it would have been for the ad- 
vantage of the purſuer to hold feu, rather than ward, the renewals of 
the inveſtiture granted by the crown, would have defended him againſt 
any action which might have been brought to compel him to hold ward. 
And theſe renewals, which are ſo many repeated acts of poſſeſſion on 
the part of the crown, muſt be equally ſuſhcient to eſtabliſh that mode 
of holding which is moſt beneticial to the crown, in virtue of the ſtatute 
introducing the poſitive preſcription, which is no leſs available to the 
ſuperior than to the vallal, Indeed, the Duke is barred by the nega- 
tive preſcription, ſince he or his anceſtors might have brouzht an action 
for correcting the miſtake ſuppoſed to have been committed iu the in- 


veſtitures. 
1 The 


1 


© The Lords found, that the purſuer i is not intitled to demand a char- 
* ter from the Crown of the barony of Ewiſdale holding blanch. 


G. F. 
2 on 6 Alt. Montgomery Advocatus, 
No. LXXVII | n Auguſt 5. 1768. 
X E N, 
Againſt 
* | E & is 
BILL OF EXCHANGE. 95 


Action refuſed on a proteſted bill, 


Crion was refuſed on a bill for 3000 merks, which had been 


he over for about 20 years, when, after the death of both drawer and 


accepter, an action was brought upon it, by the ſon of the drawer, re- 
cently after he had been decerned in payment of certain ſums due by 


him to the ſon of the accepter. . 

Other preſumptions concurred in this caſe, particularly : a clearance 
between the drawer of the bill himſelf, and the ſon of the accepter, 
and another clearance with the drawer's ſon, after his father's death, 
in neither of which the bill was mentioned. | 


G. F. 
Ad. Ilay Campbell. Alt. WV. Wallace, Reporter, Gardenſtone. 
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No. LXXVIII. November 1 8 1 708. 


FAMES, ANDREW and KAT HERINE WEMYSS's, 
younger children of the deceaſed FAMES WEMYSS, and 
ELISABETH T0 D, his relict; 1 


Againſt 


DAVID ME MSS, eldeſt fon of ſaid FAMES WEMYSS. 


Whether a contract of marriage binding, when not fulſeribed by 4 beak? 


N 1730, James Wemyſs, tenant in Bogie, intermarried with Eliza— 
beth Tod, daughter of James Tod, tenant in Gelſtane. The con- 
tract of marriage proceeds upon the recital of its being * concorded, a- 


* greed, and matrimonially contracted between the parties following, viz. 


* James Wemyls, tenant in Bogie, on the one part, and Elizabeth Tod, 
© lawful daughter to James Tod, tenant in Gelſtane, with the ſpecial ad- 
vice and conſent of her {aid father, and the ſaid James Tod, as taking 
full burden in and upon him for his ſaid daughter, on the other part. 
By this contract, James Wemyſs binds and obliges himſelf to have in 
readineſs, of his own proper means, the ſum of 2000 merks, which, 
with the farther ſum of 1000 merks of tocher, received with his ſaid 


ſpouſe, he obliges himſelf ro employ on land or good ſecurity, and to 


take the rights and ſecurities thereof to himſelf, and Elizabeth Tod, his 
romiſed ſpouſe, and the longeſt liver of them two, in conjunct fee 


and liferent, and the heirs and bairns to be procreated of the marriage, 


in fee; and whatever lands, goods, and gear, ſhould happen to be con- 
queſt and acquired during the marriage, James Wemyſs bound himſelf 
to provide and ſecure the ſame to himſelf, in liferent, and to the bairns 
of the marriage, in fee; he farther obliged himſelf, his heirs, &c. in 
caſe of his wife's ſurviving him, to pay her 1000 mierks, at the firſt 
term of Whitſunday or Martinmas after the diſſolution of the marriage, 
and an yearly annualrent, correſponding to the principal ſum of 500 
merks, with the half of the houſhold pleniſhing, if no children, and 
one third thereof, in caſe of children. On the other part, James Tod, 
the bride's father, binds himſelf, his heirs, &c. to pay to James Wemyls, 
1000 merks of tocher. 

This contract was ſigned by James Wemyſs, the huſband, and by 
James Tod, the bride's father, but not by Elizabeth Tod. 

In 1766, the marriage diſflolved, by the death of James Wemyſs, the 
huſband, when there exiſted David the eldeſt ſon, and a number of 
younger children, During the ſtanding of the marriage, James Wemyſs 


purchaſed the lands of Lathallen, the rights of which he took to himſelf, 
— 30 


325 } 


in liferent, and David, his eldeſt ſon, in fee. He left beſides a MY 
derable ſum in money, a good deal of moveable effects, and the rack 
of the lands of Caſſingray for a conſiderahle number of years to run, 
and for which a graſſum had been paid. 

James Wemyts made no ſettlement of his affairs; and, ſoon after his 
death, the widow, and ſome of the younger children, brought an action 
againſt David, the eldeſt fon, who had intromitted with the effects. 

Elizabeth Tod, the widow, inſiſted, that, as ſhe had not ſigned the 
contract of marriage, ſhe could not de bound thereby, and was intitled 
to a terce of the lands of Lathallen, and a third of the moveables. 

4 The younger children founded on the proviſion in the contract of 
marriage, by which James Wemyſs was bound to ſecure the heirs and 
bairns of the marriage, in the ſum of 3900 merks, and alſo the haill 
conqueſt ; during the ſtanding of the marriage. | 

[t was, on the other hand, contended for David, the eldeſt ſon, that, 
ſappoſing the contract of marriage not binding, the widow could not 
claim a terce out of the lands of Lathallen, the diſpoſition to theſe lands 
being taken to him in fee, and his father only in liferent. | 2M 

And to the claim of the younger children, he anſwered, that the | 
marriage- contract never having been ſigned by the wife, it was an in- 
complete deed, and not binding on any of the parties contracting; and, 
therefore, the ſucceſſion fel} to be regulated in the ſame manner, as if 
the marriage- contract had never been executed. | 

The Lord Ordinary found, * That James Wemſys's contract of mar- 
© riage not being ſigned by the wife, is an incomplete deed, not bind- 1 
* ing upon any of the parties; and therefore, that the wife and chil- 

* dren of the ſaid James Wemyſs can only claim their legal proviſions : 

That the widow 1s intitled to a terce of the lands of Lathallen, pur- 

* chaſed by him, and to a third of the free moveables, belonging to [ 
the defunct, ar the time of his death: That the younger children, [ 

* whoazre parties in this procels, have a right to their proportional ſhare | 
* of two thirds of the defunct's free moveables.” 

The eldeſt ſon and younger children feverally reclaimed to the court 
againſt the Lord Ordinary's interlocutor. | 

Pleaded for David Wemyſs, the-eldeſt ſon : The rule of law is, that | 
a widow has right only to a terce of the lands in which her huſband f = 
died infeft ; ſo is laid down by our lawyers, and eſtabliſhed by the | 

Judgments of the court; ; Carruthers, 2gth January 1706. And there Y 
is but one exception to this rule, that is, if the huſband fraudulently | 
abſtains from-taking infeftment, merely to diſappoint his wite's claim, | 
in ſuch caſe, the law will hold him infeft. In the preſent caſe, the huſ- | 
band never was infett, nor is there any reaſon to ſuſpect, that he meant | 
any injuſtice to his wife. 

Anjwered tor the widow: The ſpirit of the law is, that a widow mal 

have a terce of the lands of which her huſband died proprietor, whether = 
infeft or not, In this caſe, though the ſon is infeft in fee, the liferent 
1s reſerved to the huſband, with power to alter the deed, or burden the | 
ſubje& ; and, in ſupport of this doarine, ſundry authorities were re— 
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4M : Pleaded 


1 
25 
14 


— er EINER 
r 
— OY apy. bp wks 
I _ * A E * 


( 326) 

Pleaded for the younger children, againſt the Lord Ordinary's inter- 
locutor : Where there are but two parties to a contract, if the contract 
is not executed by both, it cannot conſtitute an obligation upnn either, 
The eſſence of every contract is the quorum wel plurium in idem placitum 
conſenſus, ſo that, if either do not concur in executing, the contract can 
bind neither, Bur, if there are three or more parties to a contract, who 


are all reciprocally, but ſeparately bound to one another, the contract, 
though incomplete between two of the parties, will ſtill ſubſiſt as to the 


others. In this caſe, James Tod, the father of the bride, became bound 


to pay 1000 merks of tocher with his daughter, and this obligation he 
fulfilled, by paying the 1000 merks; fo that, guoad him, the contract 
received full implement; and, after receiving this payment, che hiiſband 


could not refuſe implement of what was preſtable upon his part, to James 


Tod, for behoof of the children of the marriage tor whom he contracted, 
The obligation to the children is not connected with that to the wife; 
and ſhe, by neglecting or refuſing to ſign the contract, cannot defeat 
the children's claim in this cafe, where the huſband has received pay- 
ment of the portion from the father, who was the party contracting for 
behodof of the children. 

Anſwered tor David, the eldeſt ſon: Mutual contracts muſt be good 
to all parties, or neither can be bound. And this principle has been 
carried fo far, that, where the contract was duly executed, and both par- 
ties fixed, if one of them becomes unable to perform, the other will be 
free, and the contract at an end. In this caſe, the contracting parties 
are, the huſband on the one ſide, and the wife, with conſent of her fa— 
ther, on the other; the wife is the principal contracting party, and not 
having ſigned the contract, is not bound; the contequence of which 
muſt be, the contract muſt fall to the ground. Where there are three or 
more ſeparately bound, in one contract to ęach other, and the one cannot 
qualify any intereſt that he has in another's ſigning, who has not done 
Jo, it may be true, that the contract, as to thoſe that ſigned, would ſub- 
ſiſt, becauſe there the obligations fall co be conſidered, not as one mutual 
contract, but as ſeparate diſtinct agreements, though contained in one 
writing; : but, if the parties ſigning can qualify an \ intereſt in the pet- 
ſon's Gigning, who retuſes to perform, the contract muſt fall as to the 
whole, If, in this caſe, the huſband could qualify no intereſt in the 
wife's ſubſcribing, it might afford ſome handle for the other party's 
plea ; but, it is evident, the huſband had a direct intereſt in the wife's 
ſigning. Where the huſband ſettles the conqueſt on the children of the 
marriage, and the wife gives up her legal claims, of terce and jus relitte, 
it muſt be underſtood, that the wife's giving up her legal claims, was the 
inductive cauſe of ſettling the conquelt on the children; and, therefore, 
if ſhe refuſe to ſign the contract, the huſband, or his heir, cannot be 
bound to implement the obligations he came under, in the belief that 
the wife was to accept of the conventional proviſions ſtipulated by the 
contract, in place of her legal claims. 

The following interlocutor was pronounced on both petitions, when 


| adviſed, with 8 


* The Lords find the contract of marriage betwixt James Wemyſs 


and Elizabeth Tod, iu reſpect of the lubſequent marriage! betwixt 
* them, 


* 
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© them, ſubſiſting and obligatory upon all parties, viz. upon David 
Wemyſs, upon the widow, and upon the younger children: 


And refuſed, without anſwers, a petition for the widow, and another 
for David, the eldeſt ſon reclaiming againſt ſaid interlocutor. 


A. E. 


For David, Macqueen and Ilay Campbell. For the Widow, Alexander Bruce. 
For the younger children, Lockhart. 


No. LXXIR. November 17, 1768. 


GC 43 © 
Againſt 


KIPPEN C-; Co. and others. 
BILL OF EXCHANGE. 


Effet of a Proteſt for not. acceptance. 


ES SRS Dunlops of Rotterdam, having fold the ſhip Dorothy 
IVI to the Whale-fiſhing company of Borrowſtonneſs, at the price 
of L. 2100 Sterling, drew bills for L. 400, on lohn Campbell, one of 
the partners, payable to David Gavin, to be placed to accompt of the 
Dorothy. 

For Campbell's reimburſement, the Meſſrs Dunlops gave him an or- 
der on the company, who afterwards obliged themſelves to make * 


ment to him. 


Mr Gavin proteſted the bills for not · acceptance; ; and Meſſrs Dun- 
lops having failed, arreſtments were uſed, by Kippen & Co. and others, 
in the hands of the Whale - fiſhing company, 

In a competition, the Lords preferred Mr Gavin,“ upon the princi- 
.ples eſtabliſhed in the cafe, 27th November 1734, Mitchell contra Mit- 
chel, where it was found, that a proteſt for not- acceptance was equiva- 
lent to the intimation of an aſſignation. 

It was argued for Kippen and Co.: That, as the bills were drawn up- 


on Campbell, and proteſted againſt him, there was no inti mation to 


the Whale- fiſhing company. But it was anſwered, That, after the ob- 
ligation granted to Campbell, the price fell to be conſidered as in his 
hands, and was effectually aſſigned to Mr Gavin by the bills drawn up- 


on Campbell, and proteſted before the date of the arreſtments, 


G. F. 
Add. Wight, Alt. Zocthart. 
No. LXXX. 
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No. LXXX, | 1 November 18. 1766. 


MAGISTRATES of Glaſgow; 


Againſt 


M*D O W 4 TL. 
COM M U NI T Y. 


7 Mag iſtrater can fell a Superiority belong ing to the Borough? 
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N 1668, the magiſtrates of Glaſgow, for behoof of the community, 
purchaſed the lands of Provan, which were annexed to the common 
good by charter, ratified in parliament, 

The lands having been feued out from time to time, the ſuperiority 
was fold to William M*Dowal of Caſtleſempill, who ſuſpended the 
charge for the price, upon the ground that the magiſtrates could not give 
him a ſufficient progreſs, being tied up from alienating any part of the 
common good. = Py 

Pleaded for the ſuſpender: Magiſtrates of boroughs are merely ad- 
miniſtrators for the community; and, ſo far from being at liberty to 
alienate, they are laid under reſtrictions, with regard to their adminiſ- 
tration of the annual revenue, as appears from /ter Camerarii, cap. 30. 
$ 17. 18. and many acts of parliament, as 1491. c. 36. 1535. c. 26, 
1587. c. 113. 1593. c. 185. 1693. c. 28. | 

'No-example appears of actions brought againſt magiſtrates for direct 
alienations of the common good of the borough, which ſeems not to 
have been attempted till now. But actions have been brought againſt 
them for ſmaller acts of mal- admiaiſtration, as granting feus, and giv- 
ing leaſes for a longer ſpace than three years; for attempting to impoſe 
burdens on the community, as in the caſe, 6th January 1681, Town 
of Wigton contra Town of Stranrawer ; for diſcharging bonds belong- 
ing to it, as 3d March 1685, Magiſtrates of Glaſgow contra Barns, ob- 

ſerved by Harcarſe, v. Magiſtrates. 

Anſwered: The alienation of a ſuperiority, an unimproveable ſubject, 
is a beneficial act of adminiſtration ; and, even in the days of Balfour, 
the benefit of the borough was the criterion for determining whether 
the alienation was lawful or not; Pract. p. 45. c. 14. in fine, Indeed, 

the lands now in queſtion were no part of the original common good of 
the borough, to which only the antient acts of parliament ſeem to ap- 
ply. | | 
. * theſe acts of parliament are now in deſuetude. Tacks of the 


common good of boroughs are daily granted for a longer term than 
| . | | three 
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three years, and theſe tacks are effectual in law, when they are beneſi- 
cial to the community. This appears from ſundry deciſions, as iſt 


E February 1698, Paterſon contra Magiſtrates of Edinburgh; 3oth June 


1752, Anderſon contra Magiſtrates of Renfrew; 3d July 1752, Dean 
contra Magiſtrates of Irvine. In the late caſe of Herior's Hoſpital, 
not only were feus ſuſtained which had been granted by the governors, 
but even alienations of the feu- duties. 

As, therefore, magiſtrates have been ſupported in granting racks, and 
even feus, where they appeared to be beneficial to the borough, it fol- 
lows that the alienation of a ſuperiority muſt be equally effectual; and 
no example can be pointed out where the contrary was decided. 


* The Lords found, that the lands, purchaſed by the magiſtrates of 
| © Glaſgow in 1668, were alienable by their ſucceſſors in office; 
and, therefore, repelled the reaſons of ſuſpenſion,” 
| G. F. 


AR. Ilay Caniphell. Alt. Alex. Bruce. Reporter, Fuftice-clerk. 


No. LXXXI. February 2. 1769. 


f 


MAGISTRATES of INVERNESS; 
Againſt 


DUFF and others. 
SUPERIOR AND VASSAL. 


Clauſe for doubling the feu-duty on the entry INT heredis vel aſſig- 
nati. 


'HE magiſtrates of Inverneſs had granted feus of certain lands and 
fiſhings, belonging to the borough, in favour of the original vaſ- 
fals, and their heirs and aſſigns whatſoever, with a clauſe of reddendo 
in theſe words. | 
Reddendo inde annuatim prefatus , heredes ſui et aſſigna- 
ti antedicti nobis, noſtriſque ſucceſſoribus, ſummam 13 ſolid. et 4 de- 
nar. monetae Scotiae ex unaquaque dicta acra, ad duos anni terminos, 
nec non duplicando dictam feudifirmam primo anno introitus cujuſli- 
bet heredis aut aſſignati ad dictas terras, aliaque praeſcripta, prout uſ- 
us eſt feudifirmae duplicatae, pro omni alio onere, &c. 
Theſe feus having come into the perſons of ſingular ſucceſſors, a de- 
clarator of non- entry was purſued by the magiſtrates, in which the que- 
ſtion aroſe, Whether the defenders were liable in a year's rent for their 
4 N entry, 
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entry, or if they were intitled to be entered for payment of double the 
feu- duty. in terms of the above clauſe. 

Pleaded for the defenders: Whatever may be the rule of law, as to 
the extent of the compoſition payable by ſingular ſucceſſors, it is law- 
ful for the ſuperior to reſtrict it by voluntary agreement. And, in this 
caſe, the compoſition is plainly reſtricted to the duplicando of the feu - 
duty. The feus are granted heredibus et affignatis quibuſcungue. Un- 
der this clauſe, the magiſtrates may be compelled to receive all ſingular 
ſucceſſors of the vaſſals, voluntary or legal. And, if the term afſignati | 
be underſtood in that ſenſe, in one part of the charter, it cannot re- 

5 .ceive a different explanation in another part of it. 

Neither can it be confined to aſſignees before infeftment. craig in- 
forms us, that recognition cannot take place in fees taken to aſſignees, 
III. 3. 31.; which ſeems to exclude ſo limited a conſtruction. Indeed 
the terms of the reddendo itſelf, are excluſive of it in the preſent caſe. 
The duplicando of the feu- -duty is declared to be payable at the entry 

_ cnjuſlibet heredis aut aſſignati, which mult of neceſlity apply to entries 
after infeftment; for, before infeftment, no compoſition can be due, 
ſeeing the ſingular ſucceſſor may infeft himſelf upon the unexecuted 
precept in the feu charter. 

Anſwered: By the principles of the feudal law, the ſuperior could 
not be obliged to receive ſingular ſucceſſors, unleſs there was an expreſs 
clauſe in the grant for that purpoſe; and ſuch clauſes were always qua- 
lified by the condition of paying a compoſition to the ſuperior. After. 
wards, when, by ſtatute 1469, c. 36. the ſuperior was obliged to receive 
adjudgers, the compoſition was fixed at a year's rent; and the right to 
this compoſition is reſerved in the ſtatute of wardboldings, which ex 
tends the privilege to all ſingular ſucceſſors. 

This right may no doubt be renounced by the ſuperior ; — being 

ſo firmly eſtabliſhed in law, renunciation of it will not be preſumed 
from a ſingle inaccurate expreſſion i in a charter, ſuch as occurs in the 
preſent caſe, Indeed it would appear, that the addition of aſignati was 
made without meaning. The duplicando is declared to be payable at 
the entry of heirs and aſſigns, prout uſus eft ſeudiſirmae duplicatae ; 
though nothing ean be more certain, than that the entering a ſingular 
ſucceſſor for double the feu-duty, is directly contrary tò practice, and 
no inſtance can be pointed out where any ſingular ſucceſſor, even in 
theſe feus, was received upon ſuch terms. 
Ihe expreſſion afjgnati, therefore, can have no meaning in the char- 
ters, unleſs it is underſtood of aſſignees before infeftment. And fo 
Lord Stair informs us it has frequently been interpreted, II. 4. 32.; 
and Lord Bankton, II. 4. 34. Indeed the point was expreſsly deter- 
mined, 5th February 1663, Lady Carnegie contra Lord Cranburn; and 
agth January. 163, Ogilvie contra Kinloch. Nor is this doctrine con- 
trary o what is laid down by Craig, in the paſſage referred to; for, 
though aſſignees are ſingular ſucceſſors, yet all ſingular ſucceſſors are 
not aſſignees; on the contrary, alſignation is properly applicable to 


perſonal, not to real rights. | 
The 
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The Lords found the defenders liable to the town of Inverneſs, for 


* a full year's rent, upon getting an entry from the town. 


G. F. 
44. Lockhart. Alk. Ras, Cofino Gordon, Montgomery Advocatus. | 
No. LXXXII. | February 3. 1769. 
LEITCH; 
_ Again 
SW AN 


1m 1 11 1 


clarator. 


Aus LEITCH diſponed his lands of Ardoch to Henry Swan, who 
granted a back · bond, declaring them redeemable for payment of a 
certain ſum; but, under condition, that, unleſs the money was paid on 
or:before Martinmas 1763, or conſigned at the pariſh church of Kil- 
winning, in the hands of a reſponſal perſon, upon 40 days lawful pre- 
monition, the back -bond ſhould be null, and the lands irredeemable. 
Upon the term day of Martinmas 1763, after Henry Swan's death, 


Leitch required a renunciation of the wadſet, upon a tender of a bill 


bearing to be accepted by Henry Swan, and of the balance in money. 
This tender was refuſed, and an action brought by the tutors of 

Swan's ſon, an infant, for reducing the bill as forged, and declaring the 

irritancy to have been incurred. „ | | 
The bill was declared to be vitiated and improbative, and the Lord 


Ordinary pronounced an interlocutor, whereby he found the lands til 
redeemable: * But, in caſe the defender ſhall not, 60 days preceeding 


the term of Martinmas 1767 years, intimate to the purſuer and his 
* tutors, in preſence of a notary and witneſs, his intention to redeem, 
© and; in caſe he ſhall not, on the ſaid term of Martinmas 1767, be- 


© tween the hours of 12 at noon, and 1 afternoon, conſign, in the bank 


* of Scotland, the principal ſum and annualrents due thereon, Found 
the lands, from and after the ſaid term of martinmas 1767, ſhall be- 
long in property to the purſuer, and be irredeemable.' Favs 

-Leitch neglected to make the premonition required by the interlocu- 


tor; but a few days before Martinmas 1767, informed the tutors by let- 


Nat incurred by neglecting the Order of Redemption in a Decree of De- 


— 


( 332 ) 
ter, that he intended to redeem the lands on the rerm-day, when he ac. 
cordingly tendered the money; and, upon their refuſal, conſigned it 
in the bank of Scotland, in December following, and brought a proceſs 
of declarator of redemption. 

Pleaded in defence: The purſuer did not obtemper the order of re- 
demption preſcribed in the interlocutor. And though, from equity, the 
court is in uſe to allow penal irritancies to be purged, at any time be- 
fore declarator, or the lapſe of the long preſcription; yet, there is no 
example of admitting a power of redemption, after decree of declarator 
has been pronounced. There is no longer any room for equity; and, 
were the reverſer again indulged in a power to redeem, declarators of 
irritancy never could be brought to a concluſion ; there would ill be 
the ſame claim for a new indulgence as before. 

Anſwered: The order of redemption pointed out in the ar, 
and the irritancy adjected to it, cannot have greater force than a con- 
ventional irritancy ſtipulated by the parties. And, whatever may have 
been the rigour of the antient law, it is now eſtabliſhed i in practice, that 
there is no neceſſity of obſerving the ſpecific terms of the order of re- 
demption, but that it may be ſupplied by equivalents. The intimation 
by letter was as effectual a notification as a formal ptemonition under 
form of inſtrument ; and muſt, at any rate, be ſuſtained to the effect 


of ſaving againſt a penal irritancy. 


: _ 

IRR IEEE 72 — 
* . PI * * 7 
„ 1 eee re 


s 1 


n 


6 The Lords found, that the lands are ftill redeemable; and found 
* the defender liable in 1 CXPENCES of proceſs. 
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| Gr 
g AA. Ras, C. Buchan Hepburn. Alt. Croſbie, Geo. Firgaſin. 
7 Reporter, Monboddo. | 
No, LXXXIII. NT February 5, 1769, 
. | 
Againſt 
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D FL I GEN C E. 


Preſtable by tutors, 
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TUTOR, who took up an heritable bond belonging to his pupil, 
A upon account of the irregular payment of the intereſt, and put 


the money into the hands of bankers, who were in good credit at the 
time, 
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time, but ſuddenly ſtopped payment a few months after the tranſac- 
tion, and, after rhe expiry of the tutory, was purſued to make up the loſs. 

The purſuer referred to many authorities, for proving, that the exac- 
teſt diligence was preſtable by tutors, as & 1. IA. de Oblig. quae quaſi 
ex contract. I. 21, C. Mandati, L. 37. 1. D. de Neg. geft. Vaet. ad 
tit. de. Adminijtre tut. num. 6. 

On the other hand, the defender contended, that the authorities did 
not apply, and that tutors were not liable for the unexpected failure of 
debtors who had been in good credit. In proof of this propoſition, he 
reterred to L. 50. de Admin, et per. tul. et cur. L. III. D. de Cond. et 
dem. Sande dec. Eris. lib. 2. tit. 9. dej. 13. Bruce's Tutor's guide, oe: 


3- tit. 3. § 37. 


* The Lords found, that, as the bankers were carrying on buſineſs, 
and in good credit when the defender put the pupil's money in- 
to their hands, in February 1705, on their bill payable one day 
after date, that their failing afterwards, and ſtopping payment 
in November thereafter, does not make the defender liable to 
the purſuer for the ſaid money.“ 


„ © - 


* G. F. 
Act. Lockhart. Alt. Maclaurin. 


72 © February 8. 1769. 
YRAU HART Cromarty; 
Againſt 


LORD ELIBANK. 
ACTIO QUANTI MINORIS. 


Alledged errors in a rental not relevant to diminiſh the price of lands 
ſold by roup, where the articles of roup contained a clauſe, bearing that 
the price was to have no reference to the rental. 


R URQUHART having reſolved to ſel] his eſtate of Cromarty, ad- 
vertiſed the ſame in the public news-papers, and cauſed make 
out a rental; but, to prevent diſputes, when the eſtate was expoled to 
roup, there was inſerted in the articles of roup the following clauſe. 
The price put upon the ſaid lands and eſtate is not underſtood to 
* have any reference to the rental; and therefore, the purchaſers and 
* offerers muſt ſatisfy themſelves of the juſtneſs thereof, before the 
roup; and it is hereby expreſsly declared, that no objections againſt 
it ſhall be competent thereafter,” 

40 At 


(„ 


At the roup, the eſtate was purchaſed in name of Lord Flibank, who 
afterwards paid up the price to about L. 1500, which he refuſed to 
pay, alledging. thar the rent was not agreeable, in ſome particulars, to 
the rental exhibi ted. Mr Urquhart gave a charge for the remainder of 
the price, which Lord Elibank ſuſpended, and inſiſted for a reduction 
of the price. | 

Pleaded tor Lord Elibank : The ſingle queſtion is, wich regard to 
the relevancy of the demand of deduAton claimed, or if ſuch claim | is 
precluded by the above-mentioned clauſe in the articles of roup Such 
clauſes are uſual in ſales, and the interpretation Ta upon them is, to 
prevent ſales being afterwards challenged upon ſmall involuntary miſ- 
takes, cr trivial inaccuracies; but never us red to protect againſt 
a challenge, or amendment of the tranſaction, fraud ſhould he diſco— 
vered, or even a defect, which, if known at the time, would have made 
a material difference in the tranſaction in a fale of lands, the rental 
muſt be taken upon the word of the {-ller, the purchaſer ſeldom hav— 
ing it in his power to know the real ſtate of a rental before purchaſe: 
That, though in caſes where there was nothing more but mere inequa— 
lity between the price and the value of the ſubject ſold, where there 
was no impoſition on the part of the ſeller, or ignorance on the part of 
the purchaſer, the law gave no relief; yet caſes may be figured where 
the error is ſuch as will tound a good claim, both in law and equity, 
for an abatement pro tanto of the price. And, in this cale, the ſuſpen- 
der offered to prove his allegations of there being errors in the rental 
to ſuch extent as made a difference 1n the price of about L. 1500 Ster- 
ling, the balance yet due. 

Anſwered tor Mr Urquhart: The eſtate was neither expoſed nor 
purehaſed by a rental, but in the way of a flump bargain, whereby the 
purchaſer was to take the eſtate fantum et tale as it ſtood, without re- 
gard to a rental; it was optional to him to ſell it in what manner he 
thought proper, either by public roup, or private bargain, and equally 
competent to him to preſcribe the terms and conditions upon which the 
eſtate ſhould be expoled to ſale, whether by rental, or by the lump. It 
has been found from experience, that in ſales by rentals, occalion has 
often been taken to raiſe diſputes in paying the price, on pretence of 
ſhoricomings or errors in the rental, which made the charger reſolve to 
expoſe his eſtate by the lump ; and, in that view, it was expreſsly con- 
ditioned in the articles of ale, that the price was to have no reference 
to a rental. And, as it cannot be diſputed, that a proprietor may ex- 
poſe his eſtate by the lump, without reference to a rental, ſo there can 
be no doubt of that being the caſe here; the clauſe in the articles of 
roup being as clear and explicit to that purpoſe as can be well conceiv- 
ed, If, in this caſe, in tranſcribing the rental, any articles had been 
omitted, and the error not diſcovered till after the ſale, would the ſuſ- 
pender have been bound to pay an excreſcent price, purchaſing upon 
articles of ſale, ſuch as the preſent? It is thought he would not: And, 
if ſo, of conſequence he can claim no defalcation. And that being the 


caſe, i it would be improper to involve the parties in the expence of an 
unneceſſary 


6 


unneceſſary and irrelevant proof, although the charger by no means 
admits the ſuſpender's alledgeances to be well founded. | 


. The Lords found the letters orderly proceeded, with expences. 
| A. E. 


For Urquhart, Lockhart and Alexander Elphinſton. For Lord Elibank, S-/icitor Dundas, and 
lay Campbell. 


No. LXXXV. February 10. 176g. 
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Heir of one ſelling 5555 Procuratory and Precept, I bound to enter 
with the Superior? 


Force DRUMMOND of Blair ſold to Thomas Dundas of Fin- 
gaſk, the lands of Quarrol, which he held blench of Charles El- 
| Pinter of Cumbernauld; and granted diſpoſition containing procu- 
ratory and precept, clauſe of abſolute warrandice, &c. 
Mr Dundas did not execute the procuratory, but took infeftment on 

the precept. 
Upon Mr Drummond's death, Mr Elphinſton the ſuperlar, purſued 
A 40 won of non-entry. 2cainft Mr Dundas, who brought an action 
againſt Mrs Drummond, as repreſenting her brother, concluding that 
ſhe ſhould be decerned to enter with the ſuperior, and againſt the ſu- 
perior, to receive her. 
Mrs Drummond, not chuſing to concur in diſappointing the ſuperior 
of his compoſition, allowed the defence to be carried on in her name; 
though it was agreed, that, if ſhe was found obliged to enter, it thould 
be at the expence of Mr Dundas, who would reap the benefit. 
Pleaded for the purſuer: By granting a precept, as well as a procu-— 
ratory, Mr Drummond put it in the power of Mr Dundas to hold the 
lands, either of the immediate or mediate ſuperior. Suppoſe the diſpo- 
ſition had not contained a procuratory, there can be no doubt that the 
diſponer and his heirs could have been compelled to enter with the ſupe— 
rior, and muſt have been liable upon the warrandice for every loſs ariſ- 
ing from the negle& of it. Nor does it make any difference that a 
double mode of entry is mentioned; the very meaning of an alterna- 
dive is, that the party ſhall have his option; and the right of option is 
One 


„ 


one of the rights which the purſuer holds under the diſpoſition, and 
which Mr Drummond and his heirs are bound to warrant, as much as 
any other right conſequent upon it. 


Anſwered : Had the purſuer's demand been e to be fou: ad- 


ed in law, it muſt have been made in innumerable inſtances; and yek, 
this is the firſt example of an action of the kind being brought, which 
ſhows that it was never imagined, that the heir of a perſon, who had 
ſold with procuratory and precept, could be obliged to enter with the 
ſuperior. 

And the view of the queſtion muſt not be confined to the 8 


eaſy modes of holding, when the taking of an entry may not be attend- 


ed with any ſevere conſequences. To diſcover the true principle, it 
ought to be conſidered how the caſe would have ſtood before the ſta - 
tute of ward-holdings, when, in conſequence of the feudal caſualties, 
the vaſſal might have incurred burdens, to an amount greater perhaps 


than the value of the feu. It cannot be imagined that one, who ſold. 


with procuratory and precept, reſerving no intereſt in the lands, could 


mean to continue ſubject to ſuch burdens. And, even as matters now 


ſtand, there is no reaſon to think that he ended to remain liable for 
the feu-duty, eſpecially when there is no clauſe in the diſpoſition for 
that purpoſe; or to oblige himſelf and his heirs to be at the expence of 
entries in all time coming, in order to protect the purchaſer from the 
compolition, by keeping up the ſhadow of a ſuperiority, without any 
advantage to himſelf. 

The clauſe of warrandice does not vary the argument. Warrandice 
is not incurred in conſequence of an eviction which happens by the 
fault of the purchaſer: So ſays Lord Stair, II. 3. 46. Nor is the ſeller 
bound to warrant againſt ſubſequent caſualties of ſuperiority, without 
an explicit obligation in the diſpoſition ; Balf. Pract. p. 318. c. 5. 


The Lords found, that Mrs Drummond could not be obliged to 
enter with the ſuperior ; and, therefore, aſſoilzied her from the 
action, and found expences due. 


: G. F. 
Act. Selicitor Dundas. Alt. Magqueen. = 
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No. LEXXVI. OL February 11. 1769. 


CL AR K, and others; 
Againſt n „ : 


#0 P & 
COLLIERS 


May be employed at any Coal poſſeſſed by their Maſter. 


R Archibald Hope, proprietor of the coal of Harrylaw, was leſ- 
ſee of the coals of Edmonitone, Monkton, and Woolmet, all 
belonging to different proprietors, And the queſtion came to trial, in 
an action at the inſtance of ſome of the colliers bound to theſe coals, 
Whether they could be compelled to work at a coal, different from 
that to which they were reſpectively bound? Or if, upon the work 
being ſtopped, they were intitled to an atteſtation of a reaſonable cauſe 
of removing, in terms of the act 1606. c. 11.? 

Pleaded for the purſuer: Colliers are adſeriptitii glebae, bound to 
a particular coal ; 2nd, therefore, not transferable to another. So they 
are conſidered by Sir George Mackenzie, Obſ. 1606. c. 11. and by Bank- 
ton, I. 2. 82. When a collier conſents to become bound to a particular 
coal, he confiders the circumſtances of it, its ſituation, its air, its eaſi- 
neſs in working; and he cannot, without injuſtice, be carried from a coal 
where he can earn large wages, with eaſe to himſelf, and ſafe y to his 
health, to another coal, where leſs is to be earned, where, perhaps, there 
is ſcarce room to work, or where the air is peſtilential and noxious, 

When the coal is wrought out, the collier is free; but, if he can be 
carried to a different coal, though belonging to a different proprietor, 
his bondage muſt be perpetual, And it makes no difference that Mr 
Hope is leſſee of all theſe coals. With reſpect to each of them, he 
- mult be confidered as in the place of the different proprietors; and, as 
the proprietor of Edmonſtone could not fend one of his colliers to work 

at the coal of Woolmet, ſo neither can the tackſman of both carry the 


colliers of the one to the coal of the other, 
Anſwered: The ſituation of colliers is not to be determined by the 


ſtrict principles which apply to the ad/criptiti glebae of the Romans, 
or hommes propru of Germany. Colliers are bound to their ma/ter, 
and fo they are conſidered in the ſtatutes 1606. c. 11. and 1661. c. 56. 
They are obliged to ſerve him in the work of coal, unleſs they can ob- 
tain a teſtimonial from him, or an atteſtation from a . that 


he has no work to give them. 
4 P The 
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The doctrine pleaded for the purſuers would go ſo far as to prove, 
that colliers could only be employed at the individual coal to which 
they entered; that they could not be carried to à different coal in the 
ſanc oftate; nay, that they could not even be carried to a different 
ſeam, in an edge coal, where there are great variations in the ſpace of 
a few yards, 

But this doctrine has not been received by the court. On the contra. 
ry. in February 1762, the Marquis of Lothian, having purchaſed a 
coal. was found intitled to carry the colliers upon it to anviner coal 
belonging to him, ar the diſtance of two miles. And a ſimilar judg— 
ment was pronounced in 1763, in a queſtion between on i of 
Cuttlehill, and ſome of his colliers, 

As, therefore, the proprietor of a coal is intitled to remove his col- 
hers o any coal where he has work for them, the tackſman mult be 
in the fame fituation; and, during the courſe of his tack, have rhe 
lame power ovet the colliers as the proprietor would have had, it he 
had kept the coal in his natural poſſeſſion. 


/ 


* The Lorlls ſuſtained the defences, and aſſoilzied.“ 


| 1 . E 
Act. Maclaurin, Alt. Sllicitor Dundas. Reporter, P:tfour. 
No. LXXRVIL February 16, 1769. 
CHALME RS; 
Againſt | | 4 


| %%% ©. 2: 
THIRLAGE. 


Grounds turned into graſs. 


Moc ſundry articles of deduction pleaded by the tackſman of 
a mill, one was, that the proprietor having bought up many of 
the tacks upon the eſtate, kept great part of it in graſs, which was in 
tillage when the mill was ſet, whereby there was a ſhort- coming of the 
multures, in contemplation of which he had agreed to pay the rent. 
Anſwered: The profits of a mill being caſual, the tenant is under- 
ſtood to run his riſk of a diminution, upon account of the chance of in- 


creaſe; and it has been decided, that the IR of a mill does not 
„ eur 


ey CD e 


(20 


incur the warrandice of the tack, in conſequence of the tenants throw- 
ing their grounds into graſs; July 1731, Moredfadzean contra Earl of 


Caſſillis. 
* The Lords repelled the claim of deduction. 
G. F. 
Act. Rolland. Alt. Blair. 
No. LXXXVIII February 16. 1769. 
L 0 Ch 
Againſt 
HO ME. 


RE COMP ENS F. 


Ranſomer intitled to an allowance in ſolatium. 


LEXANDER HOME, a boy about 13 years of age, was put aboard 
a ſhip belonging to David Loch, deſtined for Carolina, and to 


touch at Madeira and Havannah. As this was his firſt. voyage, he had 
no wages; on the contrary, he was to pay board for his maintenance. 


The ſhip being taken by a French privateer, was ranſomed at L, 700, 
and Alexander Home given as ranſomer But though, in the ranſom- 
contract, the ſhip had liberty to touch at Charleſtown and Havannah, 


ſhe was again taken, in that courſe, by a I guarda-coſta, aud 
carried-into 2 Spanith port. 


Alexander Home having made his eſcape on the coaſt of America, 


and retarned to Scotland, brought an action againſt David Loch, on 
the ground that the ranſom-contract was voided by his eſcape, which 


therefore was in rem verſum of Mr Loch; and concluding for L. 50, 
as his wages, from the date of the capture till the day of his return to 
Scotland, with L. 200 as a /o/atium for the trouble and confinement he 


had ett. 
The Judge-admiral decerned for L. 40 in full of all his claims; and 


David Loch brought a reduction of the decree. 


Pleaded for the purſuer of the reduction: Though, in ordinary caſes, 
wages are due to a ranſomer, becauſe he would have earned them, had 
he remained in che ſhip, Alexander Home can have no claim on that 


head, ſince no wages were allowed him when aboard. 


Neither 


f 
: 
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; 


( 340 


Neither has he any claim of recompenſe, as if the put ſuer were locu- 
pletior factus by his eſcape. It is doubted, how far the eſcape of a 
ranſomer could operate a releaſe of the ranſom-money ; and, in this 


caſe, the claim was extinguiſhed in a different way, by the ſecond cap- 


ture made by the Spaniards, the allies of France, whereby the . 
contract was annulled. 5 

Anſwered : In the caſe of captures, the ranſomer is not reſtricted to 
the wages of a ſailor ; the practice is, that he makes a bargain with 
his Captain; and it is 0 reaſonable that he ſhould have an allowance 
for the confinement which he ſuffers, beſides his maintenance during 
the detention, and the expences of his j journey home, 

Whatever claim the purſuer may have had againſt the Spaniards, he 
"muſt have paid the ranſom to the French privateer in the firſt place, 


had the defender remained in their hands. He was bound to obtain 


the ranſomer's liberation, which could not be effected without payment, 
and could not be ſacrificed on pretence of any ſuch claim. Indeed that 
claim could ſcarce have been made effectual, unleſs the defender had 
eſcaped ; ſo that the purſuer was /ucratus in every view of the caſe. 


© The Lords repelled the reaſons of reduction, and found the pur- 


* ſuer liable! in the expences of proceſs, 
| | GE. 
AQ. Blair. : Alt. Sinclair. He 


No. LXXXIX. February 24. 176 . 


WATSON; 
D__ 


ORR and others, wake for the creditors of Patrick T, od. 
BA NE DP Ti 


Truſtees of a perſon inſolvent preferred to arreſters. 


PERSON inſolvent, but not bankrupt in terms of the act 1696, 
diſponed his effects to truſtees for behoof of his whole creditors, 
After the effects had been reduced into money by the truſtees, one 
of the creditors who had attended their meetings, but had never receiv- 
ed any dividend, arreſted in the hands of the truſtees, and of ſome of 


the purchaſers from them, and purſued forthcoming. 
5 The 


6 


The Lords preferred the truſbees in reſpect the common debtor 
* was not bankrupt in terms of the act 1696. 


: G. F. 
Ad. G. Buchan Hepburn. Alt. Geo. Wallace. Reporter, Auchinlegh. 
No. XC. March 1. 1769. 


STANNERS; 
Againſt | 
I INGLIS. 


PUBLIC OFFICER. 


'Clerk of the Bills, how far liable for Cautioners in Suſpenſions * | 


T* a ſuſpenſion of a charge for L. 8: 8: 0 Sterling, in which two 


perſons were bound as principals, and a third as cautioner, the clerk 


of the bills accepted as cautioner a jaurneyman ſhoemaker, who, though 


not a houſeholder, appeared to be in a good way of bread for his ſitu- 
ation in life, | 

The clerk did not conſult the charger, as to the e of the 
cautioner ; but it appeared he had taken out a copy of the bill. 

Ultimate perſonal diligence was done againſt the original obligants, 
all of whom took the benefit of the act of grace. A poinding was 
hkewiſe attempted againſt them, and againſt the cautioner in the ſuſ- 
penſion ; but the meſſenger returned an execution, bearing that they 
had not a pound's worth of effects among them. 
| Upon this the charger brought an action againſt Charles Inglis, de- 
puty-clerk of the bills, upon the act of ſederunt, 27th December 1709, 
concluding for damages for accepting of an inſufficient cautioner, 
Pleaded in defence: As the clerk of the bills cannot be acquainted 
with all the cautioners who are offered to him from every corner of 


Scotland, his practice is to inquire at the agent for the charger, and to 


take no cautioner who is not approved of by him. - And he conſtantly 
follows this rule, unleſs where a copy of the bill is taken out by the 


charger, in which caſe, he thinks himſelf ſafe to take any cautioner, who 


is habit and repute good for the money, it he be not put upon his 
guard, by a caveat lodged at the bill- chamber. The cautioner in this caſe, 
an induſtrious tradeſman, was believed to be abundantly ſufficient, eſpe- 
cially as there was reaſon to ſuppoſe that the ſuſpenders themſelves were 
able to pay the money, ſince no caveat had been lodged by the charger. 


4. | The 
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The clerk of the bills is not bound as a ſubſidiary cantioner; he can. 
not be made liable, unleſs he has been guilty of ſuch a malverſation ; in 
his office, as may ſubject him in damages. 


The Lords ſuſtained the defence, and aſſoilzied.“ 


Act, G. Buchan Hepburn. | Alt. Masgueen. 


No. XCI. March 1. 1769, 


LORD KENNET, 8 | 
| Againſt 


LADY FRANCES ERSKRINE. 
PRESCRIPTION. 
Of Tolls and Cuſtoms. 


Y charter anno 1602, James VI. erected the town and port of 
Alloa into a burgh of regality and barony, in favour of John Earl 


of Mar, cum omnibus privilegiis et libertatibus liberarum nundina— 
rum, et ut recipiant er exigant omnes tholas, cuſtumas, aliaſque divo- 


© rias earund. ſicuti recipiuntur, et ut ſpectant alicui foro, ſeu liberis 


'* nundinis burgorum liberorum baroniae et regalitatis infra regnum 
noſtrum; et generaliter, cum poreſtate agendi, utendi, et exercendi 


omnes alias libertates et commoditates quaſcunque, ad liberum bur- 
* gum baroniae et regalitatis, forum hebdomadale, liberum nundinum, 
liberum portum marinum, et littus ſpectand. 
This clauſe was repeated in ſucceeding charters; and, upon the for- 


feiture of the laſt Earl, the eſtate being purchaſed by Lord Grange, 


was diſponed to him by the commiſſioners of inquiry, with the year- 
* ly fairs and markets thereof, and tolls and cuſtoms belonging to the 
aid Earldom.“ In theſe terms, a charter under the great ſeal paſſed 


in 1725, and new charters were afterwards expede by Lord Erikine, 


and Lady Frances Erſkine, 
Under theſe titles, the family of Mar Thy” been in poſſeſſion of levy- 


ing, 1//, A duty upon goods landed at the ſhore; 240), A duty upon 
goods brought from the country, and paſſing through the town; 3dly, 


Certain dues at fairs and markets. 
In a declarator of immunity, it was pleaded, That ſuch exactions 


could not be ſupported * mere poſſeſſion, without a title; and that 
| the 


1 


* 


1 * 


che charter was no title, ſince it conferred no other rights but ſuch as 


„ 


belonged to all boroughs of barony as ſuch. 
Anſwered : The clauſe in the charter is broad enough to carry the 
cuſtoms in queſtion; 15th November 1754, town of Lauder contra 


Brown. | 
At the ſame time, it was contended, that immemorial poſſeſſion 


was ſufficient of itſelf; at leaſt, that ir preſumed a title. The ſtatute 
1587, c. 54. plainly proceeds upon that ſuppoſition; and ſo it is under- 
ſtood by Sir George Mackenzie, in his obſervations. 


The Lords ſuſtained the defence, and aſſoilzied. 
. 


A. Alex. Abercromby. Alt. Wight. Reporter, Auchinleck, Clerk, R2fs. 


No. XCII. | h March 7. 1769. 


P R 1 ̃ ‚ © 
e Againſt 5 


7 2 _ 
SERVICE AND CONFIRMATION. 


An elder Brother intromitting with the Efefts of the Younger on his 


Death, found lo have veſted in himſelf a Proviſion with which © 


he was burdened. 55 


TAufrs PRINGLE of Bridge-heugh diſponed his whole effects, heri- 


table and moveable, to his eldeſt ſon Alexander, with the burden 


of 27,000 merks provided to James his ſecond ſon, who ſurvived the 


father, but died without iſſue, minor, and inteſtate. 


Alexander Pringle did not make up titles to his brother, and died un- 
married, after executing an univerſal diſpoſition in favour of Mary 
Veitch, his mother. | 

Upon his death, an action was brought by Alexander and Margaret 
Pringles, firſt couſins to old Bridge-heugh, who, by the death of the el- 


deſt ſon, had become neareſt in kin to the youngeſt, concluding for 
payment of his proviſion, upon the ground that it was in haereditate 


Jacente of James, and was properly taken up by their confirmation as 


executors qua neareſt in kin to him. 
Pleaded in defence: Creditors do not ſuffer, though the neareſt in 
kin ſhould neglect to confirm. The creditors of the defunct are in- 


titled 
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tiled to confirm executors eee The privilege | is extended by the 
act 1695. c. 41. to the creditors of the neareſt in kin. And from the 
ſtatutes upon this ſubject, it would appear to have been the intention 
of the legiſlature to leave it in the option of the neareſt in kin, whether 
to confirm or not. Thus the ſtatute 1690. c. 26. in particular, prohi- 
bits all charges to confirm, except at the inſtance of the relic, bairns, 


_ neareſt of kin, or creditors ; from which it may be inferred, that they 


only are, in the eye of law, conſidered as intereſted in the executry; 
ſo that confirmation cannot be neceſſary merely to exclude the claim of 
an after neareſt in kin, who, at the time, had no manner of intereſt. 
Indeed this idea was early received in the law; for, in a caſe obſerved 
by Haddington in 1610, Blackburn contra Rig, action was refuſed to a 
ſuperveening neareſt in kin, againſt a tutor, who had intromitted with 
the heirſhip moveables for the behoof of his pupil, the neareſt in kin for 
the time, who died without being confirmed. After- deciſions have pro- 
ceeded upon the ſame principles as July 1743, Macwhirter contra Mil- 
ler; 3d February 1744, Bairds contra Gray; 21ſt December 1757, 
Brodie contra Stewart. In all theſe cates, it was found, that poſſeſſion 
veſted the effects in the neareſt of kin, without the neceſſity of confir- 
mation. It has alſo been found, that confirmation upon a partial inven=- 
tory, veſts the dead's part in the neareſt of kin, 4th December 1744, 
executors creditors of Murray Kynnynmound contra Somervil. Aud the 
whole current of deciſions tends to ſupport the deferice now pleaded. 
There is no ſolid difference in the tranſmiſſion of moveables, properly 


ſo called, and debts. The only-queſtion, therefore, that remains, is, 
Whether Alexander Pringle actually attained poſſeſſion of his brother's 
proviſion. Bur, as to this, there can be little difficulty; he was not on- 


ly in poſſeſſion of the document of debt, bur, being the debtor in the 
obligation, he had the money itſelf in his hands. Had al:y other perſon 
been debtor in the ſum, and had payment been made to Alexander, or 
the ſecurity innovated, the right would have been fully veſted in him, 
And the law can never require ſuch a piece of mummery, as a ſimulate 
payment, and a nominal diſcharge granted by the neareſt in kin to him- 
ſelf. 

Anſwered: The whole ſeries of our ſtatutes proceeds upon the idea 
of the neceſſity of confirmation, which is ſuppoſed, even in thoſe which 
were purpoſely framed for the advantage of the neareſt in kin, as 1540, 


c. 120. 1617, c. 14. 1690, c. 26, and more particularly in thoſe which 


relate to the ſubject of quots of teſtaments, as 1641, c. 61. 1661, c. 28. 
1669, c. 19. 1701, c. 14. Had it been intended to diſpenſe with con- 
firmations altogether, the legiſlature would not have been at the trouble 
of regulating them by ſo many anxious enactments. Indeed, in a double 
view, they are of more conſequence at preſent, than in any former pe- 
riod of our law; the inventories made up, and the caution found in con- 


firmations, 1s the beſt ſecurity which remains, now that the penalties 


of vitious intromiſſion are in a great meaſure aboliſhed. And accordingly, | 


in a late caſe, ſo ſatisfied was the court of the neceſſity of confirmation, 


that the obtaining a decree dative was found inſufficient to veſt the ef- 


fects, where the perſon who had taken out the edict, happened to die be- 


fore 
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fore aQual confirmation, 23d January 1745, Carmichaels contra Car- 
michael, 

In all the cafes referred to by the defender, there was ſome ouvert. 
act declaratory of the intention of the neareſt in kin to take up the ſuc- 
ceſſion; as, apprehending the poſleſhon of moveailes, exacting pay- 
ment, or taking a bond of corroboration. In the preſent caſe, there 
was no act of that kind done by Alexander Pringle; and it is contrary 
to every idea of law, to ſuppoſe, that he could have become heir in mobi- 
libus to his brother, without taking any ſtep to indicate that ſuch was 
his intention. This will appear the more obvious, if it be conſidered, 
that, whatever has the effect of veſting the moveables, cannot but have 
the correſponding effect of inferring an univerſal paſſive title; ſo that, 
however great the debts of the defun&t may be, the neareſt of kin 
might be ſubjected to them without his knowledge, nay, .contrary to 
his intention, 


The T.ords repelled the defences, and decerned. 


Afterwards the defender inſiſted for a proof, that Alexander Pringle 
had intromitted with the whole moveables of his brother, and thereby 
incurred an univerſal repreſentation; and a proof having been allowed, 
it appeared from the evidence, that he actually intromitted with a 
horſe and riding -furniture, which had belonged to James, with his 
books, linens, and other clothes, being the whole eſſects he was maſter 
of, and that he had paid any debts which he owed. 


5 The Lords, having adviſed the teſtimonies of the witneſſes adduced, 
in conſequence of the former interlocutor, whereby it appears, 
that Alexander Pringle had an univerſal intromiſſion with his 
-+ brother's effects, ſuſtain the defence, and aſſoilzie the defender.“ 

G. F. 
Act. Macgucen, Sollicitor Dundas, Alt. Lockhart, Clerk, Pringle. 
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No. XCIII, March 8. 1769, 


* 


CO UFS and Co.; 
Againſt 


C 4 L hi 4 No 
LIS ALIBI PENDENS. 


In a foreign Court. 


N action, for payment of a debt, was brought before the chancery 
court of the Iſle of Man, againſt a perſon reſiding there, but who 
afterwards reſided in the kingdom of Ireland. 
Having occaſionally come into Scotland, the defender was compelled 
to find caution upon a ſummary warrant from the court of admiralty, 
and an action brought againſt him in the court of ſeſſion for the ſame 


debt. 


Againſt this action he pleaded the exception of lis alibi pendens; in 
anſwer to which, reference was made to various caſes- marked in the 
Dictionary under that head; and it was urged, that the defence had 


always been repelled, when founded upon a ſuit in a foreign country. 


»The Lords repelled the defence, and found the action competent”. 
G. F. 


AA. Ale. Gordon: Alt. V. Wallace. 


No. XCIV. 
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No. XCIV. June 21. 1769. 


LAURIE and HUSBAND; 
Againſt 


SPALDING. 
BONA FIDE CONSUMPTION. 


From what Period a bona fide poſſefſor is accountable ? 


. 


RS MARGARET LAURIE, and Andrew Sloan Laurie, her huſ- 
band, having prevailed againſt Alexander Spalding of Home, 
in their reduction of the ſale of the lands of Ervies, made by James 
Laurie, the heir of entail in poſſeſſion for the time, as ſtated, N. C. III. 
140. 24th July 1764, and the judgment having been affirmed in the 
Houſe of Lords, a queſtion aroſe, From what period Mr * was 
accountable for the rents ? 

Plended for the purſuers: The defender muſt be account from the 
date of the decree, that is, from the date of the Lord Ordinary's interlo- 
cutor, which was adhered to by the court, and affirmed in the laſt reſort. 

When the judgment of an Ordinary is altered, a new interlocutor 1s 
pronounced, which can have effect only from its own date. But the 
caſe is different, where the interlocutor is adhered to: There the court 
refuſes the petition, and adheres; they adhere imply, and with all the 
qualities attending the interlocutor, particularly as to its date, in which 
reſpect it is conſidered in the ſame light as if no petition had been pre- 
ſented. 

Anſwered : The defender is accountable only from the date of the 
judgment of the Houſe of Lords. His bone fides cannot be held to 
| have ceaſed at any earlier period, unleſs it could be thewn that the ori- 
ginal citation was ſufficient to interrupt it, Bona fides is excluded by 
the conſcientia rei alienae; but, as the queſtion was of too doubtful a 
nature to allow the preſumption that ſuch conſciouſneſs was induced by 
the citation, ſo there is real evidence, that the defender did not enter- 
tain it during the dependence; otherwiſe he would not have ſubmitted 
to the expence of litigating the queſtion, both in this court, and in the 


Houſe of Peers, 


© The Lords found that the defender is bound to account for his in- 


5 tromiffions with the rents of the lands, from the term of Martin- 
| | * mas 
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mas 1704, being the term ſubſequent to the interlocutor of the 
* court, adhering to that of the Lord Ordinary. | | 
| 8. F. 
AQ. Ges. Ferguſſon, Alt. IWight, 


No. XCV. Func 28, 1769. 


CHARLES BARCLAY MAI. LAND, and others ; 
| 8 Againſt 
LAMBERT, BARENGENS, and others. 
COMMONTY,. 


Where there are common proprietors, a diviſion may proceed fo as to 
affect the ſervitudes. | 


FERTAN parts of the barony of Tillicoultry had been feued out 
to many different vaſſals with a right of paſturage upon the com- 
monty of Tillicoultry, which was poſſeſſed by the feuers in common 
with the baron their ſuperior. | = | | 
Sir Robert Stewart of Tillicoultry having purſued a diviſion upon 
the ſtatute 1695, it was objected, that the purſuer was ſole proprietor, 
the vaſſals having only ſervitudes; and the Lords found, in 1740, that 
the diviſion could not proceed. 
Charles Barclay Maitland acquired the eſtate of Tillicoultry, and 
brought a new proceſs of diviſion, founded not only upon the ſtature, 
but alſo upon common law. The greater part of the vaſſals concurred 
in the proceſs ; but others oppoſed it, upon the ſame grounds, as in 
the former action; with this addition, that the matter was now a res 
judicata, by the judgment pronounced in that caſe, 
It is unneceſſary to reſume the argument upon the general point, 
which was pretty mpch the ſame as in former caſes of the ſame kind. 
With reſpect to the plea of res judicata, the purſuers obſerved, that 
the decree in the former caſe had not been extracted, and that, at any 
rate, it could not be pleaded againſt a ſingular ſucceſſor. Indeed here 
the parties are altogether different, Sir Robert Stewart having been op- 
oſed by the whole feuers ; whereas a great majority of them concur 
with Mr Barclay, The original ſummons concluded only upon the act 


of parliament, but the preſent purſuers libel upon common law alſo. 
4 | Anſwered : 
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Anfwered : The exception re: iνμiετνjiae is equally eſſectual againſt a 
ſingular ſucceſſor, as againſt the original party: Es xceptio re! Judica- 
* tae nocebit ei qui in dominium ſucceihit ejus qui judicio expertus ef.” 
L. 28. D. de except. rei jud. And ir makes no difference, that a con- 


cluſion upon common law has been thrown into the ſummons ; for 


though, at common law, a diviſion may be made where the whole com- 
monty is poſſeſſed by proprietors pro ndivfſ9, yet it is not competent 
in the caſe of ſervitudes. Stair II. 7. 14. Bankion, II 7. SEP 


There is reaſon to believe, that the court was of a different opinion 
from their predeceſſors, and that, had the point been open, they would 
| have repelled the objection to the divifſion; for, notwithſtanding the 
plea of res pudicata, upon the former jugment, in the caſe of this very 
commonty, they appointed parties to be heard m prac/ent:a. 

There was no occalion, however, to give judgment; for, before the 
diet fixed for the hearing, a petition was: pretented by James Erſkine, 
Lord Barjarg, one of the feuers, ſetting forth, That he had lately oy 
© tained a diſpoſition from Mr Barclay Maitland, of all and haill a pro- 
portional part of the hills of Tillicoultry, correſponding to the valued 
rent of the third part of the lands of Drimmie, part of the ſaid ba- 
* rony of I illicquliry, belonging in property to the peritioner, in pro- 
portion to the ſaid Charles Barclay Maitland's property-lands in the 
* ſaid barony. entitled to a common property of the ſaid hills, and with 
the burden of the ſervitudes belonging to the feuers, correſponding to 
* the ſhare of the property thereby diſponed to the ſaid James Erſkine,” 

This diſpoſition contained a declaration, that the diſponee ſhould have 
no ſhare in the diviſion correſponding to the intereſt of the feuers having 
only ſervitudes, and that the part allotted to the lands of Drimmie ſhoutd 
be relieved of any ſervitude of paſturage acclaimable by the other feuers. 

Upon this new /peczres facli, it was contended, That, without impugn- 
ing the judgment in the caſe of Sir Robert Stewart, the diviſion was 
competent, there being now an undoubted common property. 

Anſwered : This is clearly an alienatio judicii mutandi cauſa fatta, 
a nominal and fictitious property, created with the avowed purpole of 
prejudicating the queſtion in dependence. And it has been decided, 


that an aſſignation, pendente lite, could not put the other pirty ina 
worſe ſituation than he was before. Newbyth, 14h July 1666, Sharp 


contra Brown, Dict. Litigious, v. 2. 
Independent of theſe objections, it was maintained, That the diſpo- 


ſition to Lord Barjarg could, at any rate, go no farther than to enable 
him to inſiſt to have a proportion of the property ſet off to himſelf, and 
to Mr Barclay Maitland, but without impinging upon the ſervitudes, 
which could not be affected by this contrivance. 

A perſon having a right of ſervitude cannot inſiſt upon the maxim, 
quod unaquaeque gleba ſervit, emulouſly, and where his right would not 
be hurt by being reſtricted to a particular ſpot. But, in this caſe, the 
ſervitudes would become of little or no value, were they ſo reſtricted. 
The greateſt part of the commonty is unimproveable, and only fit for 
paſture; and were thoſe who have a ſervitude of paſturing a few cows, or 


a ſcore of ſheep, reduced to a particular ſpot of the muir, in proportion 
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to that right, the expence of herding would more than exhauſt all the 


advantage, fo that they would be obliged to ſell their right to the ſu- 


perior at an undervalue. 


Nevertheleſs, The Lords having conſidered the production now 
* made for Lord Barjarg, found the diviſion may proceed. 


G. F. 
At. Lockhart. Alt. Maclaurin. Reporter,  Auchinleck, 
No. XCVI. June 28. 1769. 
11 M — 
Againſt 
L A 


CL A U . 
Fuſt and lawful debts. 


Armor, after ſettling proviſions upon his younger children, dif- 
ned his whole eſtate to his eldeſt ſon, in his contract of mar- 


riage, * the burden of his haill onerous, Juſt, and lawful debts, 


« preſently owing by him.” 
In an action for payment of the proviſions, it was objected, that, be- 


ing revocable at pleaſure, and payable at the granter's death, they were 


not comprehended under the clauſe in the diſpoſition. 
The Lords found the defender liable for the ſums. contained i in the 
bonds of proviſion.” 
G. F. 


Act. Nairn. Alt. Macgucen. 


No. XCVII. 


Wu 


No. XCVII. | Fune 29. 1769. 


Againſt 


CAMPBELL L. 


PUBLIC OFFICER, 


Se hoolmaſter of a regal borough removeable * by the council, upon 


Juſt cauſe. 


Campbleton, by the magiſtrates and council, upon an examina- 


tion by the preſbytery; and, beſide the allowance given by the town, 


received a-yearly ſalary modified by the commiſſioners of ſupply. 

After he had been ſome years in the office, a memorial was preſent- 
ed to the council by Patrick Campbell of Knap, burgeſs, reſidenter in 
Campbleton, for himſelf and others, reſidenters in Campbleton, com- 
plaining that Mr Haſtie was irregular in his attendance upon the ſchool; 
that he was in the practice of correcting his ſcholars in a cruel and bar- 
barous manner, to the danger of their health; and praying the magi- 
ſtrates to inquire into the matter, and give proper relief. 

This memorial was ſerved upon Mr Haſtie, who gave in anſwers, 
but afterwards withdrew his compearance; and a proof having been 
taken, the magiſtrates found all the articles complained of proved, and 
deprived him of his office, 

Mr Haftie brought a reduction, and, objecting to the 3 as led 


ex parte, contended that the procedure was irregular. in various parti- 


. culars. 
1. Town-councils of royal boroughs are no more than adminiſtra- 
tors of the common concerns of the borough, but they are no court, and 
have no juriſdiction; ſo that Mr Haſtie's appearing and giving in an- 
ſwers couid not infer prorogation, Even the magiſtrates had no juriſ- 
diction in this matter. By act 1693, c. 22. School-maſters are declared 
* liable to the trial, judgment, and cenſure of the preſbyteries of the 
; bounds, for their ſufficiency, qualifications, and deportment in their 
© office. And the ſchool of Campbleton was not a mere eſtabliſhment 
by the borough ; it was a parochial ſchool alſo. 
2. There was no proper libel in this caſe. The memorial preſented 
to the council cannot be conſidered as a libel ; no particular fact being 
ſtated in it, and no concluſion interred, nor any thing laid which could 
amount to a relevancy. 2 
3. Members 


R JohN HasTHE was admitted rector of the grammar-ſchool of 
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3. Members of the council were received as witneſſes, and after- 
wards acted as judges, indeed, as the purſuers are not deſigned, even 
N may have been admitted to give evidence. 

The proceedings were carried on without the inſtance, or even 
he's congourſe of a procurator fiſcal, an indiſpenſible requiſite in every 
criminal caſe. There is no officer, wh acts in the character of pro- 
curator- fiſcal for a town- council; which is an additional argument to 
ſhow that they were not competent to the queſtion, 

Anſwered: The whole argument proceeds on the miſtake of conſi- 
dering Mr Haſtie as a perſon accuſed of a crime, and brought to trial in 


order to ſatisfy public juſtice. But, admitting that the town- council 


was not competent to take trial of crimes, that the memorial was not 
conceived in the form of a criminal libel that the proceedings were not 
agreeable to the ſtrict rules of criminal procedure, in which the con- 
courſe of a procurator-fiſcal is neceſſary ; theſe things can have no 
weight in the preſent caſe, The queſtion here is, whether Mr Haſtie, 


the public ſervant of the borough, is not ſubject to the juſt controul of 


the magiſtrates and council, by whom he was admitted! 
It has been found, indeed, that ſchoolmaſters, and other public of- 


ficers, cannot be removed arbitrarily ; : bat in no caſe has the court in- 


terpoſed, to counteract the diſcretionary power of removal, when exer- 


_— upon juſt and proper grounds; and, it appears Rom the deciſions 


© the court, that, in ſuch caſes, magiſtrates are not tied down to ob- 
ror the niceties of criminal procedure, or even the ſtrict rules of le- 


gal evidence. 
Theſe principles were eſtabliſhed in the caſe of the magiſtrates of 


Montroſe, and in other caſes collected in the dictionary, voce, Public 


officer. They have been followed, in later deciſions, as 1oth Novem- 
ber, 1747, Foulis contra Veltry of Blackfriars-wynd chapel ; 27th Ju- 


ly 1756, Harvie contra Bogle and kirk-leflion of Glaſgow. 
The act of parliament 1693, ſeems to be confined to ſchools in the 
country; and if it be extended to thoſe in boroughs, can go no farther 


than to veſt a juriſdiction in the preſpytery cumulative :with that of the 
* and council. 


The Lords“ repelled the objection to the competency of the magi- 


+ ſtrates and council.” 


Thereafter, the Lords having conſidered the proof, repelled the rea- 


ſons of reduction, and aſſoilzied the defenders. Upon a petition, they 
altered their interlocutor, and reponed the purſuer co his office, But 
this judgment was reverſed 1 in the Houle of Lords. . 


6. F. 
AQ. Croſbie. Alt. lay Campbell, Reporter, Pitfour. 


No. XCVIII. 
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No, XCVIII. June 29. 1769. 
D UF E: 
Againſt 
B ROD ITE. 


Kirk-ſeat carried by a Diſpoſition of Lands. 


HE queſtion was, Whether a ſeat in a church was underſtood to 
'T be carried by a diſpoſition of lands, without being expreſſed in 
the diſpoſition, 

Brodie of Windyhills had diſponed to Earl Fife, the lands of Muir- 
town, in the pariſh of Elgin, but without any mention of a ſeat in the 
church, -which had been immemorially poſſeſſed by the proprietors of 
that eſtate, It appeared that the church had been rebuilt in 1683, at 
the joint expence of the borough and of the heritors, who were aſſeſ- 
ſed in proportion to their valued rent. So that the queſtion came to 
be much the ſame as if it had occurred in the caſe of a country pariſh, 
though the defender endeavoured to diſtinguiſh it, by obſerving, that, 
in boroughs, it was common for perſons to acquire right to ſeats, with- 
out any relation to particular lands. But it did not appear that Mr 
Brodie's ſeat was in that ſituation. 

* The. Lords found the purſuer intitled to the ſeat, as part and perti- 

* nent of his lands. 


| G. F. 
Act. Arthur Duff. Alt. Fohn Douglas. : N Reporter, Barf arg. 
Pe 7 4 T No. XCIX. 


4 36 3 


No. XCIX. | November 15. 1769. 


MAR CAR ET PARK; 
Againſt 


WILLIAM GIB. 


Terce due from Tenements in Boroughs of Barony. 


ARGARET PARK, widow of James Gib, ſeveral years after her 
huſband's death, purchaſed a brieve, in order to be ſerved before 
the ſheriff of Renfrew, to a terce of an old tenement in the borough of 
Paiſley, in which her huſband James Gib had died infeft. | 
William Gib, the ſon and heir of James Gib, oppoſed this claim; to 
which he offered ſeveral objections, which the ſheriff repelled. Wil- 
liam Gib advocated the cauſe; and the Lord Ordinary, before whom 
the advocation came, repelled the reaſons of advocation, and remitted | 
the cauſe /mp/ictter.. 

Pleaded in a petition to the court for William Gib. 1mo, Terce is 
not due out of burgage-tenements, 2do, The ſubject in queſtion is a 
burgage-tenement, ſituated in the borough of Paiſley, the proprietors of 
which hold burgage. 

Upon the firſt point, it was contended, that every writer on the 
law of Scotland had laid it down as eſtabliſhed law, that no terce was 
due out of burgage-tenements; and reference was made to a number 
of authorities, to ſhow that ſuch was the law. | 
But the determination of the queſtion ſeemed to turn chiefly upon 

the ſecond point ſtated for William Gib, that the ſubject out of which 
the terce was demanded was a burgage-tenement.' And upon this 
point he argued, that, though Paiſley was not a royal borough, yet it 
was a borough erected by the King, founded upon ſpecial grants, with 
ample privileges, and holding of no ſubject- ſuperior. The proprietors 
of tenements within the borough hold them in capite of his Majeſty, 
by that ſpecies of holding, called burgage, and are entered and ſeiſed 
by the magiltrates, acting as the King's bailies, in the ſame manner as 
practiſed in royal boroughs, 

In 1488, the town of Pailley was, by a charter from King James IV. 
erected into a free borough of barony, in favour of the then abbot of 
Paiſley, with very ample liberties and privileges, In 1496, the abbot 
and convent granted a charter to the magiſtrates, burgeſſes, and com- 
munity of Paiſley, of the ſaid borough of Paiſley, and whole lands and 
ſubjects thereof, with fundry rights and privileges. Upon the refor- 
mation, the ſuperiority of this borough returned to the crown, by the 


0 


ack 
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act of annexation 1 587; and, in 1665, William Lord Cochran, Lord 
of erection of the abbacy of Paiſley, and William maſter of Cochran, his 
ſon, together with the magiſtrates, council, and community of the bo- 


rough, granted procuratory for reſigning the borough in the hands f 


the crown, for new infeftments to be granted by his Majeſty ro the ma- 


giſtrates, council, and community, and their ſucceſſors in office; and 


upon this reſignation, a charter was granted by King Charles II. grant- 
ing and diſponing, * dilectis noſtris balivis, theſaurario, conſiliariis, et 
© communitate burgi de Paſleto, ſuiſque ſucceſſoribus, totum et inte- 
* grum burgum et villam de Paſleto, cum acris burgalibus, croftis, te- 
© nementis, domibus, &c, cum foris, nundinis, privilegiis, aliiſque qui- 
* buſcunque pertinen. ad dictum burgum; cum poteſtate facierdi, 
© eligendi, renovendi, et mutandi praepoſitum, balivos, burgenſes, of- 
« ficiarios, aliaque membra dicti burgi de Paſleto; with fairs, markets, 
tolls, cuſtoms, and a variety of other privileges. 

In terms of theſe charters, the magiſtrates have immemorially ex- 
erciſed the ſame juriſdiction that is competent to magiſtrates of 
royal boroughs, ſecundum ſlatuta et leges burgorum; they receive reſig- 
nations of the burgage-lands, give ſeiſin thereon, ut mos eft in burgo; 
they enter heirs by haſp and ſtaple, in ſame manner as is practiſed in 
royal boroughs; the borough is the King's vatilal; the burgeſſes hold 
immediately of the crown; the magiſtrates, in receiving reſignations and 
giving infeftments, act as the King's bailies; they have every charac- 
teriſtic of a borough, holding courts, creating burgeſſes, ſelf-government, 
&c. all which privileges are, by their charters given them, ade plenarte, 
integre, et honorifice ut burgi de Duimſerling, Newburgh, et Aberbrothock: 
And though they do not {end a delegate to the convention of royal bo— 
roughs, or a repreſentative to parliament, that cannot annihilate 
or take away the privileges of the borough. Lands may hold burgage 
in other boroughs, as well as in royal boroughs. It never has been 
doubted, that the lands and tenements within the I:berties of the bo— 
rough of Paiſley are burgage, The burgeſſes are called out to watch 
and ward for tlie protection of the borough, under the authority of the 
magiſtrates, and are, in every reſpect, conſidered as burgeſſes; nor can 
any inſtance be pointed out wherever a terce was ſo much as claimed 
by the widow of a burgeſs of Paiſley. 

Anſwered for Margaret Park: It cannot be denied, that the writers on 
the law of Scotland have laid it dowa as a fixed maxim, that terce docs 
not extend to burgage- tenements; but it is remarkable that none of them 
have been able to aſſign any reaſon for ſuch maxim being received in 
our law, which, as appears from the Regiam Majeftatem, and Lees 
Burgorum, and Balfour's PraQucks, was not anciently the law of this 
country, but which it is, in this caſe, unneceſſary to inſiſt upon, as the 
tenement in queſtion is not a burgage-tenement, Pailley not being a 
royal borough. A burgag>- tenement or burgage- holding applies only 
to a tenement in a royal borough, or that kind of holding peculiar to 
royal boroughs, and cannot be extended to boroughs of regality or ba- 
rony, no more than ſummary arre{tments, or other privileges peculiar 
to royal boroughs. Paiſley is no more than a borough of barony; o 


it appears from the charter from King James IV. in 1488, in favours 
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of the abbot of Paifley, and charter from the abbot and convent of 


Paiſley in 1490, in favours of the magiſtrates; and though, upon the 
reformation, the ſuperiority of this borough returned to the crown, 
that made no alteration, as the borough mult hold of the crown, in the 
ſame manner it formerly held of the abbots of Paiſley; and, as in the 
charters in favours of abbots, it is defcribed as a borough of barony, 
it muſt ſtill remain ſuch : Neither will it alter the caſe, that, in this bo- 
rough, heirs are entered in the ſame manner as in royal boroughs; 
ſuch is the caſe with Muſſelburgh, and other boroughs of barony; yet 
theſe boroughs cannot claim the ſame privileges with royal boroughs, 


Paiſſey ſtands not on the rolls of Parliament; it ſends no commiſſioner 
to Parliament; nor to the convention of royal boroughs; neither does 
it pay any part of the ſupply as a royal borough; from all which it 
is evident, that it is no more than a borough of barony; and, as the 


reſtriction as to terce relates ſolely to royal boroughs, of conſe- 
quence, a terce mult be due in this caſe, | 


The Lords adhered to the Lord Ordinary's interlocutor, repelling 
the objeCtions to the claim of terce. . | 


A, E. 
For Gib, 1lay Campbell. For Park, Robert Sinclair. 


No. C. | November zo. rych. 
& OWE; 
Againſt 
C RA H A M, and others, 


TAC XK 


Prorogation of a Tack, if good againſt Singular Succeſſors. 


2 þ pee tacks, granted by John Rae of Caſtlebank, to commence 


after the expiry of the leaſes ſubſiſting at the time, were found re- 
ducible, at the inſtance of his real creditors, in reſpect the creditors 
* were infeft in the lands let, before the tenants obtained poſſeſſion 
© thereof, in virtue of thoſe tacks.” Sy . 
It was pleaded for the tenants: That, ſo long as the proprietor conti- 
nued in poſſeſſion, he could grant tacks with effect, and it has never 


been imagined, that tenants were bound to ſearch the records for in- 


cumbrances, before they ventured to enter into a leaſe. 
Anfwered: The tacks in queſtion would have been good again the 


heir of the proprietor; they might perhaps have been good again 


lunt. 


(16 


| juntary purchaſer, but they cannot be ſuſtained againſt onerous eredi- 


tors, who ſtand in a very different ſituation, and againſt whom the pro- 
rogation of a tack has not, in any inſtance, been ſuſtained. 
| G. F. 


Act. Creſbie. | Alt. Armſtrong. 


No. CI, December 1. 1769. 
F 0 6 6 o. 
Againſt 
WATSON. 
HUSBAND AND WIFE. 


Pure donation, in what caſes irrevocable ? 


TD Y contract of marriage between Mr James Watſon, one of the 
miniſters of Canongate, and Anna Foggo, daughter of Walter 
Foggo, it was ſtipulated, that L. 300 Sterling ſhould be paid to Mr 


Watſon in hand, and L. 200 more at an after-period; which ſums were 


accepted, in full of all that could be aſked or craved, by and through 
Walter Foggo's death. | 

When Mr Foggo died, it appeared, that each of his children would 
draw conſiderably more than L. Foo, on an equal diviſion; and a con- 
tract was entered into, whereby Samuel, Katharine, and Janet Foggo's, 


the three younger children, on the narrative, That they were ſenſible, 
(that it was the inclination of their father to have made his eldeſt 
daughter equal with his other children,* became bound to pay L. 85 


Sterling each, to Mr James Watſon, his heirs or aſſignees; and, on the 


other part, Anna Foggo, and Mr Watſon granted a joint diſcharge for 


their ſeveral rights and intereſts, 


Upon Mr Watſon's death, his relict executed a revocation of her 


buſband's right to the ſums Rtipulated to be paid by her brother and 


1 


ſitters, upon the ground, that the claim to an additional ſhare of her 
father's effects, was a right competent to herſelf, and not to the huſ- 
band; and therefore, that the allowing the ſum to be taken payable to 
him, was a donation inter vrum et uxorem. | 
Anſabered: After the dilcharge in Mrs Watſon's contract of marriage, 
ſhe had no right to any farther ſhare of her father's effects. Though, 
therefore, Vir Watſon may be ſaid to have received a donation, it was 
not received from his wife, but from her brother and ſiſters. Mrs Wat 


{on could not convey to her huſband a right which was not in herſelf; 


40 and 
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and it is an eſtabliſhed principle, that nothing can be conſidered as a 
donation, which does not take from the perſon ſuppoſed to make it. 
See L. 5. H 13. L. 28. 2, L. 31. 7. D. de donat. int. vir. & ux. 


The Lords found, that as the purſuer, and her deceaſed huſband, 
in their contract of marriage, accepted of the tocher therein con- 

* traCted by the purſuer's father, in full of all they could aſk of 
him; ſo the grant afterwards made to the purſyer, was no o- 

© ther than a donation upon the part of the mother and younger 
children; and that, as they made it directly to Mr Watſon the 

© huſband, ſo he owed it entirely to their generoſity, and the re- 

© gard it would appear they had for him, and not to the purſuer, 
though her being Mr Watſon's wife probably was the origin of 
© the connection: And therefore ſuſtain the defence, and aſ- 


© ſoilzie the defender. 


| . F. 


No. CII. December 2. 1769. 
MANNERS; 
Againſt 


STEWART, 


NAUTAE, CAUPONES, STABULARII. 


| CARRIER, who had undertaken to carry certain goods from 
Edinburgh to Kilmarnock, and to wait two hours for them, was 
found liable upon the edict for the value; the goods having been ſent 
by the agreed time, but he having gone ſooner, and left orders to ſay 
that he was till in town; ſo that the goods remained in the carrier s 


quarters, where they were damaged, 
| : G. F. 


Act. G. Buchan Hepburn. Alt. Fames Boſwell. 


No. CIIL, 
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N. . CUT. | 5 December 5, 1769. 


R 7 D D E 63 
Againſt . | 


The MARQUIS of TWEEDDALE. 


PLANTING AND-INCLOSING. 


The Clauſe of the Act 1661, c. 41. reſpecting Half- ke. es Perpetual, 


T Ames RiDDEL having purchaſed the lands of Dodhouſe and Dod- 
houſe- rig, conſiſting of about 1300 acres, and bounding with the 
eſtate of Tweeddale for the ſpace of 648 roods, inſiſted that the Mar- 
quis ſhould lay out one half of the expence of making an incloſure a- 
long the common boundary, in terms of the ſtatute 1661. c. 41. 
Pleaded in defence: Imo, The ſtatute was temporary, and the period 
for which it was to remain in force is long expired. The former enact- 
ments inforced with penalties, againſt heritors who ſhould not incloſe 
certain portions of their grounds, having proved ineffectual, the legiſ- 
lature was willing to try the effect of temporary benefits or privileges. 
In this view, the act 1661. c. 41. provides, that heritors poſſeſſed of 
L. 1000 Scots of rent ſhall incloſe 4 acres yearly, and plant them with 
trees, and that other heritors ſhall plant, incloſe, and ditch yearly, 
more or fewer aikers, according to their reſpective rents, for the ſpace 
of 10 years next enſuing.“ In order to encourage heritors to the ob- 
ſervation of the ſtatute, it declares * ſuch parts and portions of their 
ground as ſhall be ſo incloſed and planted, to be free of all manner of 
land- ſtents, taxations, or impoſitions of whatſoever nature, or quar- 
terings of horſe, for the ſpace of 19 years next after the date hereof.” 
| Theſe clauſes are clearly temporary; and the clauſe reſpecting halt- 
dike being intended to inforce them, muſt of courſe be temporary like- 
wiſe. Indeed that matter is put out of all doubt by the ſtatute 1685. c. 
39. which, upon the narrative that the time preſcribed in the act 1667, 
is 2ow elapſed, provides, that it ſhall be obſerved for the ſpace of 19 
years next to come. | | 
2do, The ſtatute, though allowed to be in force, does not apply to this 
caſe, the conterminous lands being of ſuch a nature, as that the incloſute 
cannot be made by ditch and hedge. But this is the only ſpecies of in- 
cloſure authoriſed by law. The act 1457, c. 83. forbids dry ſtake 
hedges. Various ſtatutes direct the making of live fences; as 1457, c. 
80. 1503, c. 74. 1535, c. 10; and the act 1661, ſpeaks of planting, 
ditching, and incloling, expreſſions which do not apply to a ſtone- wall. 
| | | 31:0, 
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ztio, The legiſlature never intended to compel proprietors to ineloſe 


their whole lands ndiſcriminately. The act 1457, c. 80. obliges free- 


holders to plant trees and make hedges, * after the faculties of their 
* mailings, in place convenient therefor; the act 1503, c. 74. mentions 
only one acre ; and the act 1535, c. 10. mentions three. In like man- 
ner, the act 1661 requires four acres to be incloſed annually, and that 
not indefinitely, but of ſuch lands as the heritors ſhall think moſt fit 
* for planting, and capable for incloſing.“ The ſtatute, therefore, ought 
not to be extended to a whole farm or eſtate, of whatever extent or ſoil, 
which might be made the inſtrument of oppreſſion in the hands of the 
great and opulent; and, in this caſe, the lands propoſed to be incloſed 
are ſtore-farms, ſo hilly and mountainous, as to be Fer of im- 
provement, by incloſing, or otherwiſe, 

Anſwered: The act 1661, c. 41. conſiſts of various propoſitions, and 
contains ſundry enactments for promoting the improvement of the coun- 
try; it ordains heritors of L. 1000 Scots annually to incloſe 4 acres, for 
the ſpace of 10 years ſucceſſively, and to plant trees of different kinds; 
it declares the lands ſo planted to be free of taxes for 19 years to come; 
it authoriſes che turning about of roads, for the encouragement of plant- 
ing and incloſing; and, it appoints the adjacent hesitors to be at equal 
expence in drawing the incloſure which parteth their inheritance. 

The two firſt clauſes, obliging heritors to plant and incloſe, and in- 
dulging the lands fo planted and incloſed with an immunity from taxa- 
tion, are expreſsly declared to be temporary. But there is no ſuch de- 
claration with reſpect to the other clauſes, which therefore, of neceſſary 
conſequence, are perpetual. Indeed it is clear, that the clauſe reſpecting 
half-d:ke, is a ſeparate and diſtinct propoſition, which has no relation 
to planting, and is not confined to the lands planted and incfoſen in 
conſequence of the preceeding branch of the ſtatute. 

This conſtruction is ſupported by the terms of the after ſtatute, £669, 
c. 17. which, upon the narrative of that part of the ſtatute reſpecting 
halt- dike, and the difficulties attending the execution of it, where the 
marches are crooked or unequal, or the bordering ground unfit for bear- 
inz a dike, or receiving a ditch, empowers-the judge-ordinary to ad- 
judge from the one heritor to the other, ſuch part of the ground as oc- 
caſions the inconveniency, and to fix a new line of march, ſo as may 
be leaſt to the prejudice of either party, This ſtatute was intended to 
intorce that part of the act 1661, and would have been highly abſurd, 
if che rt had been underſtood to be temporary, ſince, in that caſe, it 
would have been within a year of expiring at the time. | 

The act 1685, c. 39. is 1naccurately espreſſed; but, upon an ren 
tive conſideration, it is obvious, that the legiſlature did not mean to ex- 
tend the prorogation to the whole heads of the former ſtatute. If the 
act 1661 was temporary, it expired in 1671, and it would have been ab- 
ſurd to ratify a ſtatute long ago expired. The ratification, therefore, 
does not relate to the whole ſtatute, but to thoſe branches of it which 
were intended to be perpetual ; while the prorogating clauſe reſpected 
thoſe branches of it which were temporary. 

Accordingly, in a caſe which occurred after the lapſe of the 10 y ears, 


the act 1661 was put in execution, lo. far as reſpected the expence of a 


march- 
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march-dyke, gth January 1679, Seton contra Seton; and, in an after 
caſe, it was found to be perpetual, with regard to the power of turning 
about highways; 28th July 1713, Dunbar contra Gorden. On the 
ſame principles, a conterminous heritor was found liable in his propor- 
tion of the expence of upholding a march dike already built, 20th Ja- 
nuary 1758, Lockhart contra Sievewright ; nor, in any caſe, has the 
defence been ſuſtained, or even pleaded, that this branch of the ſtatute 
was temporary. 1 

To the 2d: The ſtatutes referred to reſpect not the preſent queſtion, 
being intended to compel heritors to make hedges and plant trees, with- 
out any regard to march-dikes. Bur the act 1661 does not ſpecify any 
particular kind of tence, and provides in general, that, the next adja- 
cent heritor ſhall be at equal pains and charges in buz/dmg, ditching, 
and planting that dike which parreth their inheritance; which words 
muſt be underſtood, apphcands ſingulo ſingulis, of ditching and planting 
where a hedge can be convenientiy made, of building, where a ſtone- 

wall is neceſlary. | 

Indeed the act 1669 clearly points out, that march-incloſures are of 
different kinds, It provides for an exchange of property, where the 
* bordering ground is unfit or incapable of bearing a dike, or recei- 
* ving a ditch ;' lo that all the defender could at any rate demand, is 
that the march ſhould be ſhifted to ground proper for making the in- 
cloſure, either upon his own property, or that of the purſuer. 

To the 3d: Ihe preſent action is not founded upon the obſolete and 
temporary ſtatutes referred to by the defender, but upon the act 1661, 
c. 41. which, in the enactment reſpecting march-incloſures, is general, 
and not limited to any particular number of acres. Nor is there any 
| reaſon to ſay, that the conterminous lands are of ſuch a nature, as that 
they can reap no benefit from being incloſed. The contrary is evident 

from the improvements already made by the purſuer, as aſcertained by 
the report of the ſurveyor authoriſed by the court, 


* The Lords repelled the defences, and found, that the Marquis of 

* Tweeddale is bound to concur with Mr Riddel, in making the 
incloſures propoſed upon the marches of their reſpective pro- 
perty, except where the high road lies upon or near the march, 
and to be at one half of the expence of ſuch incloſures,' 


op Aa. Ro. Campbell. Alt. 


' K * 
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No. CIV. December 7. 176g. 


FOGCO and CALLOWAY: 
Againſt 


SCOT md OLIFRER. 


LEGAL DILIGENCE. 


Can Poinding proceed in name of the Alfignee, upon a Horning raiſed 
by the Cedent ? 


ARGARET ELL10T having hen out diligence againſt Gavin 
Elliot the common debtor, and given a charge, aligned her 
debt and diligence to Scot and * who executed a poinding in their 

own name. 

In a reduction of this poinding, a remit was made by the Lord Ordi- 
nary to three writers to the ſignet, who reported, * That there ſeems no 

good reaſon why a poinding may not follow, in the name of an aſſig- 
nee, upon letters raiſed and executed in the name of the cedent, eſpecial- 

* ly as the old ſtyle of an aſſignation generally provides that diligence may | 
follow, or be executed either in the name of the allignee or cedent.” 

Pleaded for the purſuers: The duty of meſſengers, in the execution 
of diligence, is purely miniſterial. They are ſtrictly bound by the 
terms of their warrant, and cannot depart from it in any reſpect. Had- 
dington. March 1604, Moncur contra Ld. Craid ; Dury, 24th 25 
nuary 1627, Erſkine contra Lord Erſkine. 

The practice referred to in the report of inſerting a ſpecial clauſe, em- 
powering the aſſignee to do diligence in the cedent's name, would ſeem 
to prove, that, without ſuch a clauſe, he can — uſe diligence | in his 
own. 

Indeed, the very point now in queſtion was expreſsly determined 
11th July 1745, Hay contra Stewart, where, upon a report by the 
whole body of writers to the ſignet, the Lords cut down an arreſtment 
which had been uſed by an executor upon a horning taken out by the 
defunct. 

Anſwered : The letters of horoing, containing warrant to poind for 
payment of the debt therein mentioned, authoriſed the meſſenger to carry 
on a poinding for behoof of the perſon who was in the right of the debt 
for the time. The will of the letters is to make payment of the debt to 


the creditor at whole inſtance they were obtained; and yet there cannot 
1 


( 268 


be a doubt, that they would have been ſufficiently obeyed, by making 
payment to the aſſignee. 

But, however ſtrictly meſſengers may, in other diligences, be tied 
down to the preciſe terms of their warrant, a greater latitude muſt be 
allowed in poindings, where they truly act in a judicial capacity, as 
ſheriffs in that part, and are intitled to determine among the parties 
competing for the property of the goods. Stair, IV. 30. 6. and IV. 

. 26, 
* Pa of moveables are analogous to appriſings of lands; but it 
cannot be doubted, that, after the denunciation in an appriſing, the cre- 
ditor might aſſign his debt, in which cate, the appriſing would go out 
in the name of the aſſignee. Indeed, this point was expreſsly decided 
5th February 1745, Ramſay contra creditors of Clapperton of Wylie- 
cleugh ; and it is difficult to ſuppoſe, that the powers of the meſſenger 
are more limited in poindings of moveables than in appriſings of lands, 
which are of much more conſequence. 

Replied: The powers of the meſſenger do not ſeem to be greater in 
poindings than in other diligences, in which allo ae acts as ſheriff in 
that part. The caſe of Clapperton is but a ſingle deciſion, and ought 
not, by analogy, to be extended to poindings; indeed, in that cafe. it 
appears that poſſeſſion had followed on the appriſing for no leſs than 


60 years. 


The Lords ſuſtained the objection, and reduced the poinding.” 
G E 


Act. Armſtrong. Alt. Macgucen. 


No. CV. December 13. 1769. 
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IMPLIED GG C»ͤ ĩ ↄ ⁰ wm 


if a Donation falls by the Donee's Death before it came to Hand? 


ILLIAM ALVvEs doctor of medicine, ſon to Andrew Alves wri- 
ter to the ſignet, being deſirous of ſending a ſum of money to 
his father and aunt from the Eaſt Indies, where he was ſettled, bought 
a bill for L. 200, drawn upon of London, of which he tranſmitted 
four duplicates, in as many different letters, of date 27th and 29th 

December 1759, 8th February and 5th March 1760, 
| By 


6364) 


By f.. „ſequent letters, the doctor's intention appenred to have been 
that 150 l. of the money ſhould go to his father, and 501, to Henriet- 
ta Alves his aunt, wife ro Richard Cockburn of Clerkin ton. 

Andrew Alves died on the 23d of January 1760, long before the 
firſt este arrived; and, upon hearing of his father's death, Dr Al- 
ves wrote to Richard . that after paying the L. 50 to Mrs 
Cockburn, he might diſpoſe of the remainder as he pleaſed. 

Mcanwhiie the bill came into the hands of Alexander Gray, writer 
to the ſignet, the huſband of Margaret Alves, ſiſter to the Doctor, who 
immedinte! y ſent it to Lo: don, and obtained payment, after procuring 
letters If adminiſttation in favour of his wife, as executor to her father. 

Dr Alves died in April 1762, leaving his whole effects to Henrietta 
Alves, his aunt, who brought an action againſt Mr and Mrs Gray, for 
payment of the L. 150. 

Pleaded in defence: The bill was indorſed to Andes Alves upon 
the 27th of December 1759, ſome weeks before his death. Its contents, 
therefore, were transferred to him during his life, as effectually as by 
an intichated aſſignation, and, of conſequence, were in boni of him at 
his death, The indorſation carried right to the value in the hands of 
the perſon drawn upon; and, even ſuppoling him not to have had mo- 
ney of the drawer's in his hands, it carried the action of recourſe 
agaluſt ine drawer, 

And, though it ſhould be ſuppoſed to have been competent to the 
doctor to reca. the bill at any time, before it was actually delivered in— 
to his father's hands, yet that was naturally | impoſſible rhe moment the 
ſhip ſect fail; and, at any rate, the right of Andrew Alves muſt be 
decmed complete, ne no fuch ſtep was taken during his life. 
Some of the Roman lawyers have held, that donations are incomplete 

until they he followed by a formal acceptance. But (es ſubtlety has nor 
been received with us; Lord Bankton [. 9. 9. ſays, a donation may 
become effeCtual without acceptance ;' and Sir James Stewart, v. Do- 
natio non acceptata, If a donation be made and not repudiated, it is 
; thought it will be held as accepted; ſo as if a creditor ſmhould affect 
* it, the donatar could not thereafter repudiate the ſame,” 

Anſeber ede lt is a point eſtabliſhed in the Roman law, that a donation 
cannot become effectual until it is known to the donee, and accepted of 
by him; L. 55. de Oblig. et act. L. 10 D. de Donat. See alſo Voet ad 
1 tit. num. 11.; Perez. ad d. tit. C. F 23.3 Sande dec. Friſ. l. 5. tit. 

. | | : 

1 ke? is this rule rejected by the law of Scotland: The quotation from 
Lord Eankton does not prove the defender's doctrine; for, taking the 
whole paſſage together, the meaning 1s clear, that donations do not be- 
come effectual without acceptance, unleſs in the ſpecial caſe where de- 
livery is made to a third party for behoof of the donee. . 

The authority of Sir James Stewart is ſtill leſs applicable. He does 
not ſay, that a donation is effetuaF without acceptance; but, in treat- 
ing of the nature of implied acceptance, he lays it down that a donee 
who does not repudiate, is held to accept, which muſt proceed upon 
the ſuppolition that the donee is in the Knowledge of the gilt, elſe ne 


can neither repudiate nor accept. k 
n 


1 


In the preſent caſe, there was no delivery to the donee, or to a third 
party for his behoof. The bill therefore remained in the power of Dr 
Alves, who was intitled to diſpoſe of it in his laſt will, or otherwiſe. 
Indeed it was the duty of the bearer of the letter to have reſtored it to 
the Doctor, when he found that his father was dead; and his accident- 
ally or improperly giving it out of his hand, cannot make any altera- 


tion upon the matter of right. 


© The Lords, in reſpect that Andrew Alves died within a few weeks 


after the bill was indorſed, and ſent to him from Calcutta in the 
Eaſt Indies, and that thereby the ſaid bill was never received by 
Andrew Alves in his lifetime, and that the indorſation appears 


ing of his father's death, by his letters to Richard Cockburn, his 
factor, deſires him to receive the money due by the ſaid bill, 


find that the money due by ſaid bill belongs to the purſuer as 


© executor to Dr Alves.“ 
% - of E. 
Add. Sullicitor Dundas. Alt. Fight. Reporter, Kenner. 
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IMPLIED CONDITION. 


Sa legacy, to be divided among the Children of the Legatee, falls by 
the Legatee's Predeceaſe? 


ILLIaM ScoT executed a teſtament, by which he appointed 

| bis fon James his ſole executor and univerſal legatary, with a 
clauſe whereby he obliged him to pay * to Iſobel Swanſton, my well- 
© beloved ſpouſe, the ſum of 1500 merks, and that at the firſt term of 
* Whitſunday or Martinmas after my deceaſe, with annualrent after the 
term of payment; and which ſum x 1500 merks, the ſaid {ſobel 5 — 
41 on 


to have been intended as a preſent, and that Dr Alves, after hear- 
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* flon ſhall leave and 4 ee among her daughters at her death, as he 
* ſhall think fit.” 

Iſobel Swanſton predeceaſed her huſband ; and he having died ſome 
years after, an action was brought againſt George Carfrae, the diſponee 
of James Scot, the ſon, at the inſtance of his ſiſters, for payment of the 

1500 merks provided. to Iſobel Swanſton, the fee of which they con- 

tended was veſted in them by their father's ſettlement. | 

Pleaded for the purſuers: The 1500 merks were indeed made pay- 
able to. Iſobel Swanſton ; but ſhe had only a right of liferent in that 
fam, which ſhe was bound to divide among her daughters, in whom, 
.of conſequence, the fee was veſted: Nor can they be deprived of their 
right by the predeceaſe of their mother, more than the mother could 
have forfeited her liferent by the predeceaſe of the daughters, Her 
repudiating her intereſt in the legacy could not have affected them, and 
the accident of her death cannot have a ſtronger effect. 

Anſwered tor the defender: By the conception of the deed, the * 
of the 1500 merks was intended to be in the mother: A limited fee in- 
deed, which ſhe was bound to tranſmit to her daughters, in the event 
of the proviſion taking place, but which might have been affected by 
her creditors to the excluſion of the daughters, who therefore had no 
right of fee, nor any thing more than a hope of ſucceſſion. | 

But this right of fee never was veſted, even in the mother; it was 
pendent on the uncertain event of her farvivance, and cut off by her 
predeceaſe ; dies incertus habetur pro conditione. 

The preciſe caſe is decided by Voet; Si teſtator legaverit Titio, pro 
* ſe et heredibus ſuis, Titius autem vivo teſtatore moriatur, heredibus 
* Titii legatum non debetur ;' ad tit. Qu. dies leg. num. 1. Id. ad tit. de 
mort. cauſ. donat. num. 7. 

And, agreeably to this, the court have decided in the caſe of proviſi- 
ons payable at a certain age, or at the deceaſe of the granter, in various 
inſtances, to be found in the Dictionary, v. Inplied condition, p. 423. 
424.; and in ſundry later caſes, as 4th June 1741, Paterſon contra Pa- 

terſon, obſerved by Home; iſt February 1749, Bells contra Maſon, 
_ obſerved by Lord Kames; and 18th December 1769, Macculloch con- 
tra Roſs. 
+ The Lords found, that the W of 1500 merks fell by the pre- 
deccaſe of lobel unn and did not tranſmit to her daughters 5 
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FANET MILLER and GEORGE BARCLAY, her Haß 
band, for his intereſt, and ISOBEL, ic. Children of Andrew 
— and m a , | 


0 


MARY DICKSON, Relict af the deceaſed GEORGE. MU IR- 
HEAD 4 * 
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PRESCRIPTION. 


Poſſe ion of Lands upon Tnfoftment proceeding on Precepts from a wrong 
Superior, ſufficient to give Right to the Subjects by the poſitrve Pre- . 
ſcription. 2do, The Poſſeſſion of a Diſponee joins to the Poſſe ion of 
His Author to complete Preſcription. 


ARGARE gr and Katharine Muirheads, as heirs-portioners of line, 

ſerved and retoured, to John Muirhead of Parſon-lands, their 

grandfather, brought a proceſs of reduction and declarator againſt Mary 

Dickſon, relict of George Muirhead of Parſon-lands, their brother, for 

aſſerting their right, as heirs to their grandfather, to thoſe lands, and 

for annulling and ſetting aſide a right to ſaid lands, executed by George 
Muirhead, in favours of his ſpouſe Mary Dickſon. 

The purſuers, Margaret and Katharine Muirheads, having died, the 
proceſs was wakened at the inſtance of Janet Miller and Jean, &c. 
Aikmans, as heirs, ſerved and retoured, to Margaret and Katharine 
Muirheads, who contended, 1%, That Geotge Muirhead, the huſband 
of Mary Dickſon, had made up no proper title to theſe lands, which, 
before the reformation, held of one of the prebends of the collegiate 
church of Biggar, the: parſon-of which, with conſent of the Earl of 
Wigton, the patron, in 1655, granted a charter to John Muirhead of 
ſaid lands, to be holden of the parſon and his ſucceſſors, for payment of 
a {mall feu-duty: That George Muirhead had taken a precept of clare 
from the Earl of Wigton; the patron, in 1711, as heir to John Muir- 
head, upon recital of the 54th act 1661, which direQs the vaſlals ho!d- 
ing of benefices of laick patronage, to take their infeftment from the 

patron 
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patron in place of the titular; whereas the ſuperiority of theſe lands is 
declared to belong to the crown by 23d act 1690, ſo that George Muir- 


head's infeftment was erroneous, and he muſt be conſidered as dying in 


a ſtate of apparency quoad theſe lands, and conſequently his diſpoſition 
in favours of Mary Dickſon his wife could carry nothing ; wherefore, 
the purſuers, as heirs of line to John Muirhead, the perſon laſt regular- 
ly infeft, were intitled to take theſe lands: And, 2do, It was contended 
for the purſuers, that, if the titles made up by George Muirhead were 
erroneous and void, neither he, nor his diſponee Mary Dickſon, could 
pretend any right by the poſitive preſcription, their poſſeſſion being 
founded on theſe erroneous titles. And George Muirhead dying with- 


in the 40 years, the poſſeſſion of his diſponee Mary. Dickſon could not 


be joined to his poſſeſſion ſo as to make up the 40 years, | 
In anſwer, it was, upon the part of Mary Dickſon the defender, en- 
deavoured to be ſhown, Ih, That the Earl of Wigton was undoubted 
ſuperior of the parſon-lands, in conſequence of the ſtatutes 1567 and 
1592, wereby lay-patrons were authoriſed to diſpoſe of their provoſt- 
ries, &c, And that, by the ſtatute 1661, the patron of theſe provoſt- 
ries, &c. were conſtituted ſuperiors to the vaſſals of theſe ſubjects, where- 
by the Earl of Wigton, as patron of the church of Biggar, became ſu- 
perior of theſe lands which held of the parſon, and, conſequently, was 
intitled, proprio jure, to grant a precept and infeftment in favours of 
George Muirhead, who thereby eftabliſhed in his perſon a proper title to 
the lands: And, 249, That ſuppoſing the precept and infeftment to have 
been originally erroneaus, as it had ſtood unquarrelled for more than 
o years, and had been the title of poſſeſſion all that time, the right was 
eſtabliſhed by the poſitive preſcription ; as George Muirhead poſſeſſed 
upon it for 39 years and 9 months, and the defender, his diſponee com- 
pleated the poſſeſſion for 40 years, before any challenge was brought. 


1 Auguſt 6th 1765, The Lords found, that the lands in queſtion held 


* of the parſon of Biggar qua parſon, and that the precept taken, 
and the title made up by George Muirhead, was erroneous and 
void: Repelled the defence of preſcription, and decerned. 
The firſt part of this interlocutor the defender Mary Dickſon 2cqui=- 
eſced in; but the laſt part of it, which repelled the defence of preſcrip- 


tion founded on 40 years poſſeſſion, upon the precept of clare conſiat 


from the Earl of Wigton, and infeftments thereon, ſhe brought under 
review by petition, and argued, 


Preſcription is defined to, be an adſectio dominii per continuationem 
poſſefſionts. George Muirhead was not, nor could not be proprietor 
of the lands till he was infeft as heir to his predeceſſor, and, if that 
infeftment was void, he could not otherwiſe acquire the property than 
by preſcription, as an heir unentered is not proprietor by the law of 


Scotland; according to which mortuus non ſaſit vivum, The queſtion 


then is, what could prevent George Muirhead from acquiring that 
property he wanted by poſſeſſion, upon what mult be acknowledged ro 


be a juſt title of preſcription ? 
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It has been ſaid, he could not preſcribe againſt his own heirs of line 
the purſuers, which is ſo far true, that preſcription againſt a man's heirs 
at law cannot well be underſtood, no more than preſcription againſt a 
man's ſelf ; for, cui bono, ſuch a preſcription ? what right could he ac- 
quire? By it his heir of line would be obliged to make effectual his 
deeds, whether onerous or gratuitous : But the miſtake lies here, that 
the preſcription does not run againſt the heirs of George Muirhead, but 
againſt the heirs of his grandfather ; for, upon ſuppoſition of his dy- 
ing in a ſtate of apparency, the heirs of the grandfather John can only 
take up theſe lands by ſervice to him, and ſo the purſuers, in this caſe, 
have made up their titles. And, though the heirs of George Muirhead 
be the ſame-perſons with the heirs of John, that does not vary the prin- 
ciple of law; they do not claim the ſubje& qua heirs of George, if ſo, 
they could not challenge his diſpoſition to the defender; but they claim 
ua heirs of the remote predeceſſor, to whom they have ſerved. And, 
although a man cannot preſcribe againſt his own heir, he certainly may 
againſt the heir of his grandfather or any other predeceſſor, and there- 


by acquire a liberty of diſpoſing of the ſubje&, even gratuitouſly, in 


the ſame manner as a man, by preſcribing againſt his heir of entail, ac- 
quires to himſelf the free diſpoſal of the ſubject. 

The purſuers ſay, the heirs of John Muirhead were zon valentes age- 
re, to interrupt this preſcription, becauſe they could have brought no 
eflectual action for evicting this ſubjet from George Muirhead. But 


though ſuch valentia agere is ſometimes found neceſſary in the negative 
preſcription, as in the caſe of a bond liferented by a wife, the preſcrip- 


tion of which is not found to run againſt her, fante matrimonia, becauſe 
ſhe is not, during that period, wvalens ggere ; yet it is not required by 


any ſtatute or deciſion, in the caſe of the poſitive preſcription, which 


is founded on different principles, and introduced by different ſtatutes, 


The foundation of the negative preſcription is the negligence of the 


creditor in not making a demand during 40 years; and 1, therefore, 
has been held a good excuſe, if, during part of that time, he was not 
 wvalens agere for recovering of the debt. But the poſitive preſcription 
tands upon a quite different footing. viz. poſſeſſion upon a proper title 
for 40 years; and the ſtatute 1017, which introduces it, expreſsly de- 
clares, that ſuch a poſſeſſor ſhall. not be troubled or inquieted by any 
perſon pretending a prior infeftment, nor upon no other ground, reaſon, 
or argument competent in law, except for fallehood,' without mak- 
ing any diſtinction, whether the true proprietor was negligent or not 
in proſecution of his right, or whether, during any part of the 40 
_ . years, he was non valens ogere, No {top to preſcription is mentioned 


in the act except minority, and even that exception has been diſputed, 


as relating only to the negative preſcription; becauſe the poſitive is 
founded on a preſumption urs ef de jure, that the poſſeſſor had prior 
evidence, which had been Joſt by fatality, againit which minority could 
not be pleaded. The diſtinction between the poſitive and negative pre— 
ſcription was clearly eſtablimed by the deciſion, Innes contra Inues, 
3iſt December 1695, obſerved by Fountainhall. 
But the purſuers, in this caſe, were valentes agere, If the precept of 
glare conſtat was erroneous, there 1 an action competent to chem, vz. 
4 an 
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an action of declarator, that n Muirhead, upon "Y title of the in- 
feftment 1711, had no right to diſpoſe of his eſtate graruitouſly, i in pre- 
judice of the purſuers, the heirs of his grandfather, It is true, they 
could not have evicted the eſtate from George Muirhead ; but ſuch a 
valentia agere is not required, otherwiſe preſcription could never run 
againſt a tailzie, while the perſon who poſſeſſed in fee ſimple was alſo 
heir of entail, which might be the caſe for hundreds of years; but it 
has been found ſufficient that an heir of entail was valens agere to get 
the entail recorded, or to oblige the poſſeſſor to make up his titles, in 
terms of the entail, though not to evict the eſtate; Douglas of Kirkneſ; 
contra Aiton of - Kinnady ; ; and /nnes contra Innes of Auchluncart, 31, 
December 1695, Fountainhall, Neither does the caſe of Gray contra 
Smith, 8th November 1751, quoted for the purſuers, apply to this queſ- 
tion; it differed from the preſent caſe in ſundry particulars; there the 
ſettlement was upon the heir- male, who made up his titles upon inveſti- 
ture, in favours of the heirs at law, by which he had in his perſon two 
rights, both unlimited, the one, a perſonal right upon the deed of ſettle- 
ment, the other, a real right, made up by ſervice and infefrment upon 
the old inveſtiture. And the argument that moved the court there, was, 
that there could be no adjectio dominii by poſſeſſion on the infeftment, 
as he had an abſolute right to the eſtate in fee ſimple, by the deed of 
ſettlement, which will not apply to this caſe, as George Muirhead, if the 
Precept was erroneous, had no right to the eſtate, real or perſona], but 
what he acquired by the poſitive preſcription. 

Anſwered for Janet Miller and the other purſuers: The poſitive pre- 
ſcription is a creature of the law, introduced and eſtabliſhed by the ſta- 
- tute 1617, which diſtinguiſhes between fingular ſucceſſors and heirs ; 
as to the firſt it requires a charter of the lands, with infeftment, cloath- 
ed with 40 years uninterrupted poſſeſſion; and, as to heirs, it requires 
connected ſaſines, proceeding upon precepts of clare or retours. And 
although the ſtatute, in the caſe of heits, reſts ſatisſied with faſines.. or 
precepts, or retours, it will by no means follow, that the production of 
a precept of clare or retour is equal to a charter; and, if fo, the defen- 
der is not well founded in her defence of preſcription, - George Viuire 
head was no ſingular ſucceſſor; he ſucceeded qua heir; the defender 
produces no charter, or original right in her perſon, equivalent thereto, 
as acquired in the caſe of ſingular ſucceſſors ; and, conſidering him as 
an heir, the defender does not produce connected infeftments for = | 
ſpace of 40 years. A precept of clare contains no grant of the lands; 

: imports no more but an authority from the ſuperior to introduce = 
heir into the poſſeſſion of his predeceſſor. The 40 years were not elap- 
ſed during the life-time of George Muirhead; there was no renewal of 
the infeftment in the perſon of any other heir. The defender's poſſeſ- 
ſion, after her huſband's death, muſt be aſcribed to the diſpoſition in 
her favours, and cannot be conjoined with her huſband's poſſeſſion, ſo 
as to give her the benefit of the poſitive preſcription. The ſtatute in the 
caſe of heirs requires connected ſeiſines; and ſingular titles, not com- 
| pleated by infettment, cannot be conjoined with ſeiſines proceeding on 
. precepts or retours, in order to found the poſitive preſcription, 


But, 
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But, ſuppoſing that the precept of clare and infeftment 1711 ſhould 
be conſidered as a good title of preſcriprion, it would not avail the 


defender. George Muirhead had a double title to theſe lands; he 


was heir of line, and heir of inveſtiture, which, independent of any 
grant, was a good title for poſſeſſion ; and therefore, his poſſeſſion can, 
with-no juſtice, be aſcribed to the erroneous and void precept from the 
Earl of Wigton : For though, in a queſtion with third parties, poſſeſſion 
under either of theſe titles might be ſufficient to ſupport the right, yet, 
in a queſtion with the heirs of the former proprietor, the poſſeſſion muſt 
be aſcribed to that title which gave the proper right. No man can 
preſcribe againſt himſelf, or his right heirs; it is implied in every idea 
of preſcription, that ſomerhing is to be acquired, and that their ſhould 
he ſome perſon againſt whom preſcription is to run, and who muſt be 
- zntitled to interrupt. Both parties agree, that this eſtate was the un- 
doubted property of George Muirhead ; he, therefore, could acquire no 
right by preſcription which he had not before; his apparency qua heir 
of the former inveſtitures was a legal title of poſſeſſion ; and, though he 
made up his titles erroneouſly, that could make no alteration in the deſ- 
tination of heirs; and, as he would not, by that poſſeſſion, preſcribe a- 
gainſt himſelf, as little could he preſcribe againſt his right heirs: While 
both titles centered in him, the one proper, the other improper, the law 
muſt conſider the poſſeſſion as held under the proper title; nor does the 
deeiſion in the cafe Mackerſton, and ſome later caſes, where two rights 
centered in the ſame perſon, infringe this general rule; in all theſe 
. caſes, there was a manifeſt benefit and advantage to be acquired unde: 
the one title, in preference to the other. The fetters of an entail were to 
be knotked off; a fee ſimple was to be acquired, inſtead of a tailzied 
eſtate; and therefore, the law might juſtly aſcribe the poſſeſſion to the 
. preferable right; though, even in theſe caſes, the point was held doubt- 
ful, But, with no reaſon can that principle be extended to the preſent 
_ caſe, where nothing was to be acquired under one title more than the 
other, and where there was no perſon againſt whom that preſcription 
could be ſaid to be running, or whoſe right could be cut off, and conſe- 
quently no-perſon to interrupt. And, as both titles were equally benefi- 
cial, and the one a proper title, the other improper, it ſounds oddly, that 
the improper title ſhould be eſtabliſhed by preſcription, and the proper 


title cut off. And ſo this poiut was judged in two remarkable cafes, 


the one reſpecting the eſtate of Dundonald, 26th January 1726, the 
other more recent, Smith contra Gray. 

It is a rule in law, that contra non valentem agere non currit prae/crip- 
tio: The purſuers had neither title nor intereſt to challenge the titles 
made up by George Muirhead; there muſt be a right to found an ac- 
tion: The purſuers had but a bare hope of ſucceſſion, which gave no im- 
mediate right; and, if they were not in condition to have interrupted the 
preſcription, it cannot run againſt them, The defender ſays, the excep- 
tion of non valens agere applies only to the negative preſcription ; but 
no reaſon can be aſhgned why that exception ought not to protect a- 
gainſt the poſitive, as well as the negative preſcription ; the ratio /egrs is 


the ſame in both; and to forfeit a perſon of a right before he had it, is 
| abiuid; 
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abſurd ; and this was fully argued and determined in the-caſe of Duke 
of Lautherdale contra Earl Tweedale, 25th. January. 1678, 


February 75th, 1766. The Lords, on adviſing the petition and an- 

* ſwers, found the precept of clare conflat, with the infeftment 

* thereon, in favours of George Muirhead, is a habile title for 
preſcription: Found it competent for the defender, in this caſe, 
to found upon her own and George Muirhead's poſſeſſion, in 
order to make out her plea of preſcription; and repel the pur- 
ſuers objections thereto, founded on the precept of clare being 
granted by a wrong ſuperior, in reſpect preſcription is ſufficient 
to ſopite that defect; and remit to the Lord Ordinary to hear 
parties on the fact, how long the peaceable poſſeſſion continued, 
and to do therein as he ſhall ſee cauſe,” © in? 


NS A aA oa „ 


And to this interlocutor the court adhered, March 6ch 1766, upon 
adviſing a petition for Janet Miller, &c. with anſwers for Mary Dick- 


A. E. 
For Janet Miller, Alexander Lockhart, and George Wallace. 
For Mary Dickſon, James Burnet, Fames Montgamery, and Henry Dundas. 
No. CVIII. February 12. 1766. 


Sir FOANGORDON of Invergordon, Baronet ; 


Againſt 


{Captain FOHN FORBES of New, Factor upon the annexed 
 eftate of the late Earl of Cromarty. 


'BONA FIDES 


Mill not protect againſt Statutory Penalties, 


HE eſtate of Cromarty, lying moſtly in the ſhire of Cromarty, be- 
| came forfeited to his Majeſty, by the attainder of George Karl of 
Cromarty, and was, by ſtature 25th Geo, Il. annexed to the crown, 
Captain Forbes was named factor for the public on the eſtate of Cro- 
marty, and acted as ſuch for many years; he was neither proprietor nor 
ſuperior of any lands in the county of Cromarty; but, in ſeveral of the 
acts of Parliament appointing commiſſioners of ſupply for that county, 
Captain Forbes was named as a commiſſioner, and deſigned * Captain 


John Forbes of New, factor upon the annexed eſtate of td 
all. 
and, 


E 


and, in conſequence of being ſo named, he ated with the other com- 
miſſioners, when occaſion required, 

Sir John Gordon exhibited a complaint to the court of ſeſſion againſt 
Captain Forbes, for recovering penalties incurred, by Captain Forbes 
acting as a commiſſioner of ſupply, without being poſſeſſed of the qua- 
liſication of L. 100 valued rent, required by law; and the court, 7th 
Anguſt 1765, found he had no title to act, and was liable 1a the penal- 
iy ; but upon adviſing a petition for Captain Forbes, with anſwers for 
Sir John, the court, 18th December 1765, * ſuſtained the defence of 
* bona fides pleaded for Captain Forbes, and aſſoilzied him.” 

Pleaded, in a reclaiming petition for Sir John Gordon: No perſon 
can pretend to be in bona fide, when tranſgreſſing a public law; ſuch 
bona fides can only be deduced from a ſuppoſed ignorance of the law : 
Rut it is an eftabliſhed maxim, 7zgnoratia juris neminem excuſat ; and 
this maxim applied in the frongeſt manner to the preſent caſe, as the 
very acts of parliament which contained Captain Forbes's name, and 
under the authority of which alone he could pretend to act, would have 
fatisfied him, if he had but looked at them, that he had no title to act, 
not being poſſeſſed of a legal quai which amounts to this, that 

the very commiſſion, under which he preſumed to act, contains a bro- 
hibition againſt his acting, notwithſtanding of which, he aQed as if le- 
gally qualified; and, in "theſe circumſtances, there is no room for the 
defence of bona Fes. | 

But, even ſuppoſing that Captain Forbes had acted bona fide, that 
defence cannot, in this caſe, be liſtened to. In queſtions of this na- 
ture, the juriſdiction of the court is purely miniſterial; the ſtatute has 
created the offence, and defined with preciſion wherein it conſiſts, and, 
with equal accuracy, fixed the puniſhment that mult be inflicted; and 
therefore, if the offence is aQtually committed, the court cannot libe- 
rate the offender from the penalties. The act 1701 inflicts certain pe- 


nalties for wrongous impriſonment; a perſon, ignorant of law, may 


counteract that ſtatute, without intending ſo to do; but, it is believed, 
the court would not, on that account, think that the perſon tranſgreſ- 
fing could be liberate from the Aae penalties; and therefore, Cap- 
tein Forbes's ſuppoſed h fides cannot, in this cafe, be liſtened to, as a 
defence ſufficient to relieve hun from the penalties he has incurred, by 
acting contrary to law. 

Anfewvered for Captain Forbes: Is: our Scots acts before the union, and 
for wany years after the union, no particular qualification in land was re- 
quired; and numbers of perſons were named commiſſioners ratione offi - 
ci, as factors, bailies, tutors, &c. and ſometimes an alternative nomina - 
tion of the heritor himſelf, or anotber for him in his abſence; and, in 
this very county of Cromarty, in the late ſupply- acts, it has been the 
practice to appoint factors to act in ablence of their conſtituents; yet 
the legiſlature never could mean, that factors, thus conditionally appoint- 
ed, ſhould be heritors, and as ſuch have qualifications, Captain Forbes's 
caſe is more favourable than any private perion's factor; the eſtate of 
Cromarty 1s forfeited; there is no proprietor who can poſſib y attend 
the meeti gs of the comni{ioners; the factor is therefore the ouly per- 
ſon who can attend to the intereſt of the eſtate in that Particular; and, 
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being named vrrtute gficii, it cannot be thought that the law mcant to 
require his being poſfeiled of the qualification of an heritor, 

But even if it could be maintained that the law did require his hav— 
ing a legal qualification in valued rent, ſtill the bona files, in this caſe, 
muſt afford ſufficient defence. Captain Forbes does not plead that ig- 
norance of the law is any excuſe, or that any perſon who tranſgrefles 
a clear public ſtatute can be preſumed to he in bona fide; but what he 
maintains is, that, if he has tranigreſſed, he has been miſled by the le- 
giſlature 1tfelt, by the general opinion of the country, and by the deci- 
ſion of this court in the cafe of Wick. iſt January 1729, Sinclair contra 
dean-of-guild of Wick. He ſaw himfſclf appointed a commifſioner in 
the county, under a character incouſiſtent with the notion of his being 
an heritor, or having valuation in the county; and, by the caſe of 
Wick, he law that perſons named ratione officrt were intitled to act with— 
out any other qualification; and it has been the practice, in moſt coun- 
ties, that perſons named virtute offici: have ated without any other 
qualification, and free from aþprehenfion of being liable in penalties: 
Where a ſtatute enacts penalties, it inflicts them as a puniſhment tor a 
tranigreſſion; and it would be contrary to juſtice to iuflict punithment 
where there was no intention to trauſgreſs. 


* The Lords altered the laſt interlocutor, and found Captain Forbes 


* liable in the flatutory penalties,” 
; A. E. 


For Sir John Gordon, Loct bart, Alexander Might, and Robert Bair. 
For Captain Forbes, Ila Campie!!, et alii. 


No, CIX. June 17. 1766. 


Meſſis CHARLES and ROBERT FALLS Merchants in Dun- 


bar, Chargers ; 


A gainſt 


ALEXANDER PORTERFIELD of Fulzwood, Merchant in 
: Glaſgow, Suſpender. 5 


What Negotiation required in Bills payable at Sight, 


f | 'EN pipes of Madeira wine, the property of Mr Porterfield, were, at 


Charleſtown South Carolina, ſhiped on board the Black Prince, a 
to the care of 


ſhip of the Meſſrs Falls, bound to Dunbar, and conſigned 
the Meſſrs Falls. The veſſel arrived at Dunbar iſt April 1764, which 
the Meſſrs Falls, by a letter of 3d April, notified to Mr Porterfield, and 
defired to know to whom they ſhould apply, at Edinburgh, for * 

O1 


1 ) 


of the freight, duty, and other charges, of the extent * which, they 
ſaid, they would, in a few poſts, ſend Mr Porterfield a note. 

On the 24th April, the Meſſrs Falls tranſmitted to Vr 1 an 
accompt of the duty, freight, and charges, amounting to L. 129: 1: O 
Sterling, and add, For which you will ſend us, in courſe, an * on 
Edinburgh, as you know the duties are money down.” 

Mr Porterfield, on the 3d May, tranſmitted to the Meſſrs Falls, a bill, 
dated 2d May, drawn by Thomas Johnſton merchant in e e on 
William Borthwick merchant in Edinburgh, for L. 129: 1 : o Sterling, 
payable three days after ſight, to Mr Porterfield, or _ bearing va- 
lue received, and indorſed by Mr Porterfield to the Meflrs Falls, who, 
on the 7th May, acknowledged receipt of the bill, which they tent to 
Mr Borthwick, the perſon drawn on, to be accepted aud returned to 
them. 

Mr Borthwick happened not to be in town at the time Meſſrs Falls 
letter, with the bill, reached Edinburgh; but his clerk wrote Meſſrs 
Falls, 11th May, That Mr Borthwick was ſoon expected home, when 
he ſhould oreſent ne bill, and doubted not but he would honour the 
Tame 
Upon 26th May, the Meſſrs Falls ſent a clerk to Edinburgh, to re- 
quire Mr Borthwick either to return or accept the bill, when Mr Borth- 
wick deſired the bill might be left with him a few days longer, when he 
ſnould either accept it, or return it proteſted for not acceptance; but the 
bill not being returned. Meſſrs Falls, on 5th June, again ſent a clerk, 
with orders either to get the hill accepted, or to proteſt it. Mr Borth- 


wick delivered the bill to Meflrs Falls clerk, with a proteſt taken againſt 


himſelf, on 31ſt May, for not acceptance, and againit the drawer and 
indorſer for recourſe, &c. And, on 6th June, Mctlrs Falls clerk took a 
new proteſt, not only againſt the drawer and indorler, but agaiuſt Mr 
Borthwick tor not acceptance, and not payment, and damages, &c. on 


account of keeping up the bill without * it, or returning it with 


a proteſt for not acceptance. 
Meſſrs Falls, on the 7th June, wrote Mr Porterſield, acquainting 
him of what had happened, and incloſing the bill, with the two proteſts, 
and defiting to be reimburſed of their money, in reſpect the draught 
had not been aniwered ; and, on 14th June, Mr Portcrfield returned the 
hill and proteſts, and refuſed payment, on account of the bills not being 
properly negotiate ; and, at fame time, informed Meſirs Falls, that John- 
ton, the drawer of the hill, had ſtopt payment on the 5th June. On re- 
ceip of that letter, Meſſrs Falls cauſed regiſtrate the proteſt, and charge 


r Porterfield for payment; and ſuſpenting being preſented, the queſ- 


tion came before Lord Coalſton as Ordinary, who took the caule to 1e- 
port to the court 

Pleaded for the ſuſpender: The laws and practice of all mercantile 
nations, require the moſt exact diligence in the regular negotiation of 
'biils ; they mult be preſented quam promum tor acceptance, and, when due, 
for payment; ; and very fatal confequences may enſue from the ſmalleſt 
neglect or delay in the regular negotiation of them, It may, in ſome 
very particular caſes, happen; that accidents occur, which muſt prevent 
the _—_ ot thoſe ſteps of negotiation, which are in general required, 
; - nd 
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and that without the holder of the bill being to blame; and, in ſuch 
caſes, it would be unjuſt he ſhonld forfeit his recourſe ; but, where the 
delay proceeds from his own neglect or fault, he mul anſwer for the 
CONTeqQUences z ; and, in this caſe, the chargers have been groſsly negligent 
in the negotiation, Their entruſting the hill to Borthwick himſelf; 
leaving it in his hands for ſuch a ſpace of time, without inquiring 
wh-ther he had accepted or not; indulging him in a farther time to de- 
lib rate; neglecting to inquire after that time was elapſed; the bill it- 
ſelf ſtill allowed to remain in his hands, though proteſted by him on the 
3iſt May; no proteſt taken by the chargers til 6th June, the day after 
Johnſton had failed; no notice given the ſuſpender of theſe proceed- 
ings before 7th June, evince, in the ſtrongeſt manner, not only an undue 
negotiation, but even a negligence not common among men of buſi- 
neſs in their own affairs; and, ſo ſealible were the chargers of the irre- 
gular negotiation of this bill, that, in the inſtrument of proteſt taken 
againſt Borthwick, by them, they let forth the irregularity of his pro- 
ceedings, and proteſt againſt him for damage, &c. on that account. 
It has been ar gued for the chargers, hat this being a bill payable 
three days after light, they were not bound to preſent it for acceptance 
quam primum ; and, in ſupport of this argument, reference was made to 
two deciſions, Gordon contra Innes, 7th February 1735, obſerved in 
Dictionary, voce Bill of Exchange; vol William Andrew contra Syme, 
2 iſt November 1759. in the fir ft of theſe los, the delay of preſenting 
the bill was very hall; 411 that could de edges heing, that, if it had 
been tranſmitted for acceptance, in courſe of pod, it ish have been 
exigible four days before the accepter broke; whereas, by negleAing a 
| poſt, the accepter broke before it was exigible. In the other caſe of Syme, 
the delay of preſenting the bill for acceptance was occaſioned by una- 
voidable accidents, the porteur of the bill being detzined by contrary 
winds on his paſſage to Holland; by which means the bill could not be 
preſented till about the time the D unlops of Rotterdam, on whom it was 
drawn, broke; which is a very different caſe from the preſent. Some 
latitude may be allowed as to pre! cating bills at ſight lor acceptance 
but it is impoſſible to maintain that ſuch bills are totally exeemed from 
the common rules of negotiation; and, after being preſented for accepe 
tance, which aſcertains the term of payment as precileiy as if the bill had 
been drawn payable at a day certain, it is abſurd to maintain that the 
fame exact 1095 23h x is not requiſite in the after ſteps of negotiation, as 
in the caſe of other bills; this is a diſtinction no lawyer ever thought 
of, for which no reafon can be aſſigned, nor precedent produced. 
Another defence was maintained by the chargers, that the bill in que- 
ſtion being indorſed to them, not for value inſtantly received, or in /olu= 
tum of what the ſuſpenders owed them, but in ſecurity of a prior debt, 
for which, when paid, the luſpeader was to have credit, they were not 
bound to do diligence ; and, in ſupport of this plea, reference was made 
to the deriſion, William 8 contra Robert Cuming, gth January 
1758. The ſulpender has no occaſion to conteſt the authority of that de- 
ciſion, the circumſtances of which were very different from what occur 
in this caſe ; and a ſimilar queſtion occurred in a much later caſe, between 
Gxroſſet and Murray the receiver-general ; where Groſſet, contending that 
n 
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no recourſe was competent againſt him, in reſpect of the undue negotia- 
tion of a bill tranſmitted by him to the receiver-general, who, on the 
other hand, pleads, as the chargers here do, that it was but a depoſite 
or pledge in a prior debt, to be credited when paid, and that an aſſig- 
nee in ſecurity was not bound to diligence; and though this court, in 
February 1702, ſuſtained the receiver- general's defence, the judgment 
was, in March 1763, reverſed upon an appeal, and the receiver-gene- 
ral found liable for the contents of the bill; but, in the preſeat caſe, the 
bill was not indorſed to, or depoſited with the chargers, as a ſecurity 
for a prior debt, but as an immediate remittance for replacing the mo- 
ney deburſed by the chargers on the ſuſpender's account. 

Anſwered for the chargers : Bills, when firſt introduced, were always 
drawn payable at a day certain; ſo that the drawer or inderſer had rea- 
ſon to expect the money to be paid, and their obligation to be extin- 
auiſhed at that preciſe day; and, if it was not ſo, it was equitable that 

the holder of the bill ſhould be obliged to take a proteſt, and give due 
notice to the indorſer or drawer, to enable them to take the proper ſteps 


for their relief. But bills are ſometimes intended for the conveniency 


of the perſon to whom they are indorſed or made payable, who being 
uncertain of the time he can demand acceptance or payment, gets the 
bill made payable at ſight ; and ſuch bills are, in effect, no other than 
letters of credit, which the porteur may uſe ſooner or later according to 
kis conveniency; and, on this principle, the court determined in a caſe 
obſerved in Dictionary, 7th February 1735, that bills drawn on fight 
did-not require the ſame negociation with bills payable on a day certain; 
and fo was again determined, William Andrew contra Syme, 21ſt No- 
vember 1759. In order to get free of the weight of this decifion, the 
ſuſpender argued, that, though the porteur had a diſcretionary power 


as to preſenting a bill on ſight, yet, after it was preſented, he became 


liable to the ſame exact negociation as is required in the caſe of bills pay- 
able on a day certain, But the chargers can ſee no foundation for this 
diſtinction, It ſeems ſtrange, that the porteur ſhould put himſelf in a 
worſe condition by preſenting his bill, than if he had taken no ſtep at 
all. If he could not forfeit his recourſe by not preſenting it, neither can 
he do ſo by lodging the bill ſooner than he needed to do. 

The negociation of bills of every kind muſt depend on circumſtances; 
-where an accident prevents exact negociation, the creditor will not for- 
feit his recourſe, The chargers tranſmitted the bill to Borthwick the 
very day they received it; it was owing to the accident of his abſcence, 
and their reſiding at a diſtance, that they were ſo long in getting his fi- 
nal anſwer, It is a common practice to ſend bills to merchants on whom 
they are drawn, if the porteur does not reſide in the ſame place. The 
bill, by its nature, did not lay them under any obligation for uſing ex- 
act negociation to ſecure their recourſe, of which they cannot be de- 
prived by the ſuperveening unexpected event of Johnſton the drawer's 
bankruptcy. The negociation uſed would have founded both the char- 
gers and ſuſpender in recourſe upon Johnſton; and, as the chargers 
have been guilty of no /ata culpa, there is no ground in law for throw- 


ing the whole loſs occaſioned by Johnſton's bankruptcy upon them, 
| 5B Pe The 


Eo 


The chargers accepted of this bill not in payment, but in ſecurity of 
the debt due them by the ſuſpender; they were not to paſs it to his 
credit till it was actually paid, and, as indorſees in ſecurity, were not 
bound to exact diligence; ſo was determined, Alexander contra Cum- 
ing, gth January 1758. In the caſe of Groſſet contra Receiver-general, 
founded on by the ſuſpender, many ſpecialities occurred, upon which 
Groflet pleaded, to ſhow, that, in that circumſtantiate caſe, the indor- 
ſee had taken the riſk of the bill intirely upon himſelf, | 


* Upon report of Lord Coalſton, and having adviſed the informations 
given in by each party, the Lords found, that the chargers, 
Meſſrs Charles and Robert Fall, have no recourſe againſt the 
ſuſpender Mr Porterfield for the contents of the bill charged on; 

and therefore ſuſpend the letters ſimpliciter, and decern. 

8. F. 
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No. CX. November 25. 1766. 


CAPTAIN FAMES S TEN ART Factor on the Eflate of 
Leithhall; 


| Againſt 
PATRICK LEITH Tatlſman of Chrifl-kirk, 
1 4 


"Tenant's Oath in a Judicial Rental cannot give aVerbal Sctt of Lands 
the Effect of a written Tack, 


ATRIck LEITH, at Whitſunday 1756, entered to the poſſeſſion 
of the lands of Chriſt-kirk, in conſequence of a verbal ſett from 
Mr Leith of Leith-hall; and, after Leith-hall's death in 1764, Captain 
Stewart, as factor for Mr Leith's ſon, a minor, brought an action be- 
fore the ſheriff of Aberdeenſhire for removing Patrick Leith from theſe 
lands. The ſheriff decerned in the removing, and the cauſe was brought 
into the court of ſeſſion by ſuſpenſion. | | 
Leith-hall, before his death, had taken up a judicial rental of his 
eſtate, when Patrick Leith compeared among the other tenants, and e- 
mitted an oath, in ſubſtance importing, that he poſſeſſed the lands of 
Chriſt- kirk, and others therein mentioned, by agreement with Leith- 
hall, for 19 years from Whitſunday 1756, for payment of a certain 
tack-duty particularly mentioned; and this oath ſubſcribed by the ten- 
ant was, by a diligence from the court, recovered out of the factor's 
hands, and upon it Patrick Leith founded, as ſufficient to ſupport his 


for 19 years, from Whitſunday 1756. And 
Pleaded, 
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Pleaded, That, though the law required writing to intervene in bar- 
gains with regard to heritable rights, the form of that writing is no 
where aſcertained; it is enough if the intention of parties appear; and, 
in this caſe, the agreements of parties is perfectly clear from the ten- 
ant's depoſition, where the term of entry, the endurance of the tack, 
and the rent payable, are diſtinctly ſpecified, and taken down in writ- 


ing, ſubſcribed by the tenant, and accepted of by the maſter ; which, 


joined to the poſſeſſion which followed, and the proprietor's receiving 
the rent agreeable thereto, muſt be held as ſufficient to ſupport the ten- 
ant's defence againſt the removing. 


Anſwered: The purpoſe of taking the judicial rental was no , other 


than to aſcertain the rents payable by the different tenants, and could 
not alter the nature of the right or title under which the tenants hold 
their farms ſo as to impoſe ſtanding leaſes upon lands poſſeſſed by ver- 
bal agreement, - which, though ever ſo explicite, are not binding upon 
either party for more than one year, The oath, in this caſe, imports 
no more than that ſuch were the terms of the verbal agreement between 


Leith-hall and the tenant ;. but, as that agreement could only be bind- 


ing for one year, the tenant, by ſetting forth the terms of that verbal 
agreement in his oath, which was taken down in writing, cannot 1n- 
vert the nature of that agreement, or create any ſtronger obligation a- 
ginn the proprietor than what the verbal 9 itſelf imported. 


* The court, 5th Auguſt 1766, faltaivad the reaſons of ſuſpenſion. + 


But, upon adviſing a reclaiming petition for Captain Stewart, 
with anſwers for Patrick Leith,. 25th November 1766, that in- 
terlocutor was altered, and the letters found orderly proceeded, 
And a petition for, Patrick Leith againſt this laſt interlocutor 
was, loth December 1766, refuſed without anſwers. 


0 0 


For Captain Stewart, Z2c4hart and Coſmo Gordon. For Patrick Leith, David Rae and Riber: 
Blair. 


No. CXI, 0 14 | November 27. 1766. 


Mr PATRICK HALDANE Advocate, 
Againſt | 


ANNE, ACNES, GC. HALDANES, Daughters of the deceaſed 
John Haldane, and their Huſbands, 


Effect of a general Service, tanquam legitimus et propinquior haeres, 
to a Father, 


UNGO HALDANE of G in implement of a con- 


tract between him and his brother Patrick, in 1675, diſponed the 
lands 
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lands of Lanark, part of the eſtate of Gleneagles, in favours of Pa- 
* trick, and the heirs-male of his body, and aſſignees whatſoever; 
* whilk failing, to return to the ſaid Mungo Haldane, and the heirs- 
male of his body; whilk failing, to the heirs-female of the body of 
* Patrick the eldeſt, ſucceeding without diviſion ; which failing, to the 
* ſaid Mungo Haldane his neareſt and lawful heirs-male whatſoever ; 
* which failing, to his heirs whatſoever,” | 

Patrick died in 1686, without executing the procuratory contained 
in the foreſaid diſpoſition; and, in 1693, John, the fon of Patrick, was 
| | ſerved and retoured heir in general, tanguam legitimus et propinquior 
| haeres, to his father. But no farther ſtep was taken to compleat his 

titles before 1726, when, without making up titles to the procuratory 
by a ſervice of heir-male and of proviſion, he compleated his titles up- 
on his former general ſervice, and expede a charter under the great- 
ſeal to himſelf, and the heirs-male of his body, and aſſignees v hatſo- 
ever; whom failing, to the other heirs mentioned in the diſpoſition 
1675 ; and, upon this charter, infefrment followed in October 1726. 
John had two ſons, Alexander and Patrick, and ſix daughters; and, 
in 1746, he executed a diſpoſition of the lands of Lanark, in favours 
of his ſecond ſon Patrick, then reſiding in England; and, in 1757, Pa- 
trick executed a diſpoſition of the eſtate in favours of his {ix ſiſters, e- 
qually among them. 
| Upon the death of John Haldane and his two ſons, Alexander and 
Patrick, the laſt of whom died in 1765, Mr Patrick Haldane advocate, 
the grandſon and heir- male of Mungo Haldane, the original diſponer, 
obtained a brieve from chancery, for ſerving himſelf heir-male of pro- 
viſion in general to Patrick Haldane his grand- uncle. In this ſervice, 
appearance was made for the ſix daughters of John Haldane and their 
huſbands, who produced the diſpoſition by John to Patrick their bro- 
ther, and by Patrick to them, in bar of the ſervice. Mr Haldane was 
| ſerved, all objeQions being reſerved to the ladies. | 

Mr Haldane brought a proceſs of reduction and declarator, for ſetting 
aſide the rights founded on by the daughters of John Haldane, and par- 
ticularly, the diſpoſitions 1746 and 1757, above mentioned. The ladies 
brought a reduction of Mr Haldane's ſervice and retour; and the prin- 
cipal point debated in theſe mutual proceſſes was, whether John Hal- 
dane, by his general ſervice, tanquam legitimus et propinquior haeres to 
his father Patrick, did carry and veſt in his perſon, the perſonal right 
and unexecuted procuratory in the diſpoſition 1675? Or, Whether it 
was not neceſſary that he ſhould have been cognoſced heir-male and of 

roviſion, according to the deſtination of that deed ? 

Pleaded, for Patrick Haldane: In ſpecial ſervices, the claim is adapted 
to the infeftment in the predeceſſor, and the claimant muſt prove him- 
ſelf to be heir in that character and deſcription, to which, by the inveſti- 
ture, the right is deviſed; but, in general ſervices, the law is otherwiſe; 
the claim does not aſcertain any particular right that is thereby to be 
carried; it is the character alone that is to be aſcertained. It is optional 
to the party under what character he ſhall claim, whether as heir of line, 
heir- male, heir of conqueſt, heir of proviſion, &c.; although all theſe 
characters may unite in one and the ſame perſon, he may betake himſelf 


to any of them he pleaſes, If his predeceſſor dies poſſeſſed of two e- 
| ſtates, 
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ſtates, the aut deviſed to heirs-general, but loaded with debt, the other 


limited to heirs-male, and fo ſettled, as not to be chargeable with debt; 


and the claimant happens to be both heir-male and heir of line, he may 
repudiate the eſtate deviſed to heirs of line, and obtain himſelf ſerved 
legitimus et prapinquior heres maſculus, and an heir fo ſerved will not 
be intitled to the eſtate deviſed to heirs-general, or ſubjected to an uni- 
verſal repreſentation. The only means by which the lieges are certi- 


orated of the repreſentation of a deceaſed perſon, is by the ſervice of 


his heirs, who, hefore the inqueſt, nor only aſcertain their propinquity, 
but likewiſe declare the character under which they claim; or, in other 
words, what rights and ſubjects they mean to veſt in themſelves by the 
ſervice. Tp | 

If the plea maintained for the ladies, the daughters of John Haldane, 
is well founded, the unavoidable conſequence muſt be, that, in every 
caſe where there is.coincidence of characters, as heir- male, heir of line, 


&c. in the ſame perſon, a ſervice, ſuch as occurs in this caſe, will not 


either aſcertain the character under which the heir claims, or the ſub- 
jects veſted in him by the ſervice, unleſs it could be maintained, that, 
where there is a coincidence of characters, as heir- male, heir of line, 
. &c. in the ſame perſon, that perſon, by ſerving heir in any character, 
is underſtood to take-up the ſucceſſion of the defun& in every charac- 
ter; a doctrine not hitherto adopted in the law. Nor is this difficulty 
removed by the ſervice, in this caſe, aſcertaining John Haldane to be 
the eldeſt ſon of his father, and of conſequence his heir- male, The 
ſervice; indeed, proves the propinquity, and that the claimant was in- 
titled to repreſent his father as heir-male; bur it does not aſcertain that 


he intended to repreſent his father in that character. And, in ſupport 


of theſe pleas, theſe deciſions were referred to; Edgar contra Maxwell 


of Barncleugh in 1738, Dictionary, voce Repreſentation; Menzies of 


Coulterallers contra Dickſon of Kilbucho; and the caſe of Lourie of 
Redcaſtle's ſettlement. | 

Anſwwered for Anne, &c. Haldanes: The ſervice of their father, John 
Haldane, fanguam legitimus et propinquior heres to his father Patrick, 
eſtabliſhed in him the right to the unexecuted procuratory of reſigna- 
tion in the diſpoſition 1675. The words legitimus et propinquior hae - 


res, are underſtood in law to apply to other heirs, as well as heirs f 


line, and particularly to heirs-male; and, upon this principle, was the 
queſtion, Earl of Dalhouſie contra J. ord and Lady Hawley, determined, 
' 13th November 1712. In this preſent caſe, the inqueſt having found 
John Haldane propinquior et legitimus haeres to his father Patrick, muſt 
neceſſarily be underſtood to have found him heir- male to his father, as 
he could not be propinquor et legitimus haeres to him, without being 
his eldeſt ſon; and, if he was the eldeſt ſon, he muſt of neceſſity be his 
father's heir- male; and, on theſe principles, were determined the caſes, 
Livingſton contra Menzies, 224 January 1706; and Bell contra Car- 


ruthers, 2ift June 1749. 


It is a rule in law, Quotiens in actionbus, aut in exceptionibus, ambi- 


* gua oratio eft, commodiſſimum eft accipi, quo res, de qua agitur, magis 


Vvaleat quam pereat ; l. 12, de rebus dubiis. 
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A ſervice is to be conſidered as an action proſecuted by the claiman: 
before the inqueſt ; and, agreeable to the above rule, ought to be con- 
ſtructed in the way moſt beneficial to the claimant, eſpecially in this 
caſe, where the eſtate in queſtion was the only ſubject intended to be 
taken up by the ſervice. John Haldane, by being found neareſt and 
lawful heir, is found to be the eldeſt ſon, that is, the heir male of his 
father; and his intention to carry, by that ſervice, the lands of Lanark, 
is manifeſt, from his executing the procuratory of reſignation, contain= 
ed in the diſpoſition 1675, as having right thereto, in virtue of that 
ſervice ; by his expeding a charter, and taking infeftment thereon, and 
poſſeſſing the eſtate upon theſe titles. 

In general, where different characters concur in the ſame heir, it is 
admitted he may aſſume one of thoſe charaQers, and repudiate the reſt; 
but, it is denied, that, when an heir takes upon him one character, he 
can repudiate another character, which is neceſſarily an inherent part of 
the character taking up by him. In this caſe, after John Haldane was 
ſerved neareſt and lawful heir in general to his father, he could not re- 
ject any ſutje& diviſable to heirs-male, ſo as to free himſelf from the 
burthens affecting that ſubjedt. Caſes may occur where a ſervice, as 

propinquior et legitimus haeres to another to whom the claimant is both 

heir of line and heir- male, will not carry a ſubje& deſcending to heirs- 
male; but that will not affect this caſe, where John Haldane could not 
-poſlibly be neareſt and lawful heir to his father, without being likewiſe 
his heir- male. The deciſions referred to by Mir Haldane, do not apply; 
for, in all of theſe caſes, there was a poſſibility that the character of 
heir, claimed under the ſervice, might have flood in the perſon of ano- 
ther, which, in this caſe, was impoſſible, as the character of heir-male 
could be in no other perſon than John Haldane, who was ſerved pro- 
pinquior et legitimus haeres to his father, which could not have been 
without his being the eldeft ton and heir-male. 


77 The Lord Auchinleck Ordinary found, that, as Patrick did not ex- 

* pede a ſeiſine on the precept contained in the diſpoſition 1675, 

John Haldane his fon, upon the father's death, made up a pro- 

per and legal title to the perſonal right which was in his father, 

* by obtaining himſelf ſerved and retoured heir in general to his 

* deceaſed father, whereby he is cognoſced /egitimus et propingui- 

or haeres dict. Patricii Haldane ejus patris, which aſcertained 

upon record, not only his univerſal right, but alſo, that he was 

heir- male of the body of Patrick, and ran the neceſſity of 
a ſervice as heir-male. | 


And to this interlocutor the court, 27th November 1766, adhered, 
upon adviling a petition for Mr Haldane, with anſwers for Anne, 


Kc. Haldanes,” 


| | A. E. 
For P. Haldane, Henry Dundas et alii. For Anne, &c. Haldane, David Graeme et alii. 
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No. CXII. | Fanuary 21. 1767. 


WILLIAM ELLIOT and others, Creditors of EDWARD 
ATCHISON; 


Againſt 


GEORGE MALCOLM. 
IN T 1 =: 


due on Sums arreſted. 


E Dwanp ATCHISON poſſeſſed the farm of Ewiſlees, and, on quit- 

ting the poſſeſſion, ſold the ſtocking on the farm to George Mal- 
colm at an appriſed value; and part of the price was, ſoon after the 
purchaſe, paid to the proprietor for rents due; the remainder was ar- 
reſted in Malcolm's hands by ſundry of Atchiſon's creditors, which 
obliged Malcolm to raiſe an action of multiple- poinding, 1 in order that 
he might be ſafely exonered of the balance in his hands. 

In this proceſs the creditors appeared, and ſundry proceedings were 
had, by which the proceſs was kept depending about a year before 
their reſpective intereſts were ſettled ; which being done, they inſiſted, 
that Malcolm ſhould be found liable in intereſt upon the balance in bis 
hands; and the Lord Ordinary decerned for intereſt at the rate of 4 

er cent. 

Malcolm applied to the eourt by petition, and pleaded, That he was 
interpelled by the diligence of the competing ereditors from paying the 
balance: That he was bound to have it ready at a call, to be diſtributed 
among thoſe-who ſhould be found to have right to it : That it was not 
enough to ſay, he might have lent out the money; if he did ſo, it was 
at his own rk. An executor uplifting ſums not bearing annualrent, 
and laying out a balance at intereſt, was not liable to account for ſuch 
intereſt ; July 1730, Creditors of Thomſon contra Monro. Truſtees 
for creditors are not liable in annualrent for ſuch ſums as from time to 
time come into their hands in the courſe of their management; 4th Ja- 
nuary 1730, Truſtees for Colonel Johnſton's creditors. This was none 
of thoſe caies where intereſt is due either ex lege or ex pacto; nor do 
the circumſtances of the caſe reader it proper for the court to interpoſe 
its equitable powers. 

Anſwered. for the creditors: Had Mr Malcolm conſigned the money, 
they would have put it in a banker's hands, who would have paid inter- 


eſt for it; by not doing lo, he was lucratus, by having the uſe-of the 
money z 
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money; and, in ſuch caſes, annualrent was due; Dictionary. voce An- 
nualrent, p. 42.; and, therefore, both on principles of law and equity, 
annualreat ought to be paid in this caſe, 


The Lords altered the Lord Ordinary' 8 interlocutor, and found no 
intereſt due. 
A. E. 


For Malcolm, lay Campbell. For Creditors, D. Armſtrong. 


No. CXIIl. | Fely 14. 1768, 


ARCHIBALD SINCLAIR of the Iſland of Jamaica, and WIL. 
L14M SUTHERLAND his Attorney ; 


0 Againſt 


Mr; FRAZER bad her Huſband, ALEXANDER FR 4ER 
Jounger of Strichen, Eſquire, 


RR EI MN, 


RS FRAZER having ſucceeded, when under age, to an eſtate in 
Jamaica, her tutors appointed Archibald Sinclair, and one Mr 
Archdeacon, attornies for managing it, Mr Sinclair, however, alone 
acted. 

When Mrs Frazer came of age, another gentleman was appointed i in 
Mr Sinclair's place; but no ſettlement of accompts appears to have 
been made with Mr Sinclair. | 

The eſtate was ſold in 1763; and, in 1767, Mr Sinclair brought an 
action in this court againſt Mrs Frazer for a ſpecific ſum, awarded by a 
judgment of the ſupreme court of judicature in the land of Jamaica, 
as a balance due the purſuer upon an accompt-current with the defen- 
der. The record produced was certified by the clerk of court; his ſub- 
{cription by the ſecretary of the iſland, a notary- public; and the ſecre- 
tary's ſubſcription was confirmed by that of the governor; and the 
great ſeal of the iſland was appended. 

The defender made ſome objections to the contents of the decreet in 
point of form ; but, when the cauſe went to the houſe of peers, they 
were conſidered 40 ariſing intirely from unacquaintance with the nature 
of the Engliſh proceſs. 

An objeQtion, however, of another ſort was offered, viz. That the 
compearance made for the defender in Jamaica was not with her know- 
ledge or authority. She therefore argued, that the decree was to be con- 
| ſidered as a decree in abſence, and ought to be opened up in courle, as 
_ decrees of abſence uſually are, when the grounds of them are queſtion- 
ed: And ſhe accordingly craved, that the purſuer ſhould produce the 
vouchers 
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vouchers of the debts he claimed, in order to introduce a fair compt 
and reckoning between partics, 


* The Lord Ordinary ordered the vouchers to be produced,” 


The purſuer reclaimed to the inner-houſe, and argued, Imo, That 
the decreet of a ſupreme court was to be held pro veruate ; ſo that, if 
the decreet he produced was not diſputed to be, in fact, the decreet of 
a tribunal, over which the courts in Scotland had no juriſdiction, it was 
as incompetent for them to examine into the grounds of deciſion, as to 
open up a judgment, in foro, of their own. 2ds, That, if the decreet is 
not to be acknowledged as a res judicata, it ought, at leaſt, to throw 
the onus proband: upon thoſe who object to it. 

He particularly urged, that decrees of foreign courts of juſtice were 
every where put in execution ex comtate; but that, in a caſe like the 
preſent, where the decreet was pronounced by a Britiſh court, there was 
even a neceſſity to give it effect; ſince, otherwiſe, the commerce and 


due connection between the different parts of the empire could not be 


preſerved. 

The authorities the purſuer founded on were, Voet de re Nen, 
541. Huber in rat. ad leg. 75. De Fud. ; Mynſingen obJervat. cent. ob.. 
69. ; Juſtice on the laws of the ſea, p. 427.; 1. Rolls ab. 929.; Molloy 
de jure maritimo, l. 3. cap. 8. 8. Deciſions, Edwards againſt Pret- 
cot, 29th December 1720; Wedderburn againſt Keith, in 176a; and 
Laycock againſt Clark, p. 113. of this volume. He likewile fer forth, 
that decrees of the court of ſeſſion were received in the court of chan- 
cery in England, and execution decreed upon them. It does not ap- 
pear from the appeal caſes, out of which alone this report is collected, 
that any authorities were quoted by the defenders, 


The Lords unanimouſſy adhered to the Lord Ordinary's interlo- 
* cutor,' 


This determination was reverſed in the houſe of Peers; and the 
principle of the deciſion is given in the judgment. 
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No. CXIV. | November 24. 1769. 
ARCHIBALD EDMONSTONE of Duntreath, Efq; 
: Againſt | 


CAMPBELL EDMONSTONE, Eſq; and others. 
AI 


HE late Archibald Edmonſtone became bound, in his contract of 
marriage, to ſettle his Scots eſtates on the heirs- male of the mar- 
riage. Several years afterwards, he executed a ſtrict entail of theſe e- 
ſtates, without the concurrence of his eldeſt ſon. In this deed, he diſ- 
poned his lands to Archibald Edmonſtone his eldeſt lawful ſon, and 
* the heirs-male of his body; whom failing, to Campbell Edmonſtone 
his ſecond ſon, and the heirs-male of his body; whom failing, to 
© Charles Edmonſtone his third ſon, &c. He reſerved his own life 
rent, with power to alter etiam in articulo mortis, He then provides, 
* that the ſaid Archibald Edmonſtone, and the other heirs of entail above 
named, ſhall diſcharge his debts, &c. and the e to his younger 
children. 
The entail goes on to declare, That i it ſhall not be lawful, nor in 
© the power of any of the heirs of tailzie and proviſion above named, 
'to alter the order of ſucceſſion, contract debr, &c. And then it provides, 
© That it ſhall be lawful to, and in the power of the ſaid heirs of tail- 
* zie, to burden and affect the ſaid eſtate with the ſum of 40,000 
© merks, Scots money, which I the ſaid Archibald Edmonſtone do here- 
by provide and ordain my heir of tatlzic to pay my younger children 


© unprovided,' &c. 

It then orders, that all e on debts which ſhall be contrac- 
ted by the entailer, or by the foreſaid heirs and members of tailzie, 

ſhall be redeemed, &c. * And that the ſaid Archibald Edmonſtone, or 

* the firſt heir who ſhall ſucceed, ſhall cauſe regiſter the entail, &c. 

The precept to infeft, is, * to ſeiſe the ſaid Archibald Edmonſtone, 

and heir above named; whom failing, the other heirs of tailzie and 

« proviſion above. mentioned,” &c. The warrandice and the aſſignation 
of the mails and duties 1s * to Archibald Edmonſtone, and the other 
* heirs of entail. The deed was properly recorded. 

On the entailer's death in 1768, Archibald Edmonſtone brought a 
declarator againſt his brother, and the other ſubſtitutes in the entail, to 
have it found, that he, as diſponee and peat har, was not ſubject 
to any of its limitations or reſtrictions. 

The argument for the defenders amounted to this: The powers of 


the entailer to bind the purſuer are indiſputable; and both the general 
im- 


16 


import of the ſettlement, and the particular exprel] ons uſed, prove, 
that it was his intention to ſubject him to the ſame fetters with the re- 
moter heirs, The ſeveral limitations to the purſuer and his brother, 


are declared to be, always with, and under the burden of the Drovie | 


* fjons, conditions, &c. after expreſſed ;* and the mode of expreſſion, 
Archibald Edmonſtone, or other heirs of tailzie, ſo often repeated, 
demonſtrates, that the purſuer was conſidered in no other light than 
firſt heir of tailzie. The clauſe reſpecting the proviſion to the younger 
children, was particularly urged in this view, 

As to the deciſions quoted for the purſuer, it was obſerved, that the 
caſe of Leſlie of Findraſſie, 24th July 1752, turned on a deed nearly 


unintelligible, and a deed where the inftitute was never coupled with» 


the other heirs of entail; and that, in the caſe of Balfour of Randieſton, 
14th February 1758, the queſtion was with onerous creditors, and not 

among donees, between whom the will of the common donor is the 
only rule of deciſion. Then the caſe of Gordon of Pitlurg, July 1. 
1761, was ſtated as an authority for the defenders, 

On the other fide, the purſuer argued, that the ſtatute authoriſing 
ſtrict entails, ſupports only reſtraints laid on the heirs of tailzie, not on 
perſons veſted with the whole fee: That the fiar poſſeſſes the fall exer- 
ciſe of property; and that no ſort of reſtriction of his powers will be re- 
ceived at common law, without the cleareſt intention of the donor ſig— 
nified in the moſt preciſe terms, applying directly to the diſponee, with= 


out there being a poſſibility of doubt: That prohibitory, irritant, and 


reſolutive clauſes, owe their authority to poſitive ſtatute, and not to com- 
mon law. By not only limiting the rights of the proprietor, but ex- 
poſing him to an entire forfeiture of them; by excluding the juſt claims 
of onerous creditors; and, by checking the improvement of the countryin 
throwing lands extra commercium, they are not only in the fituation of 
ordinary reſtraints an the fiar, (requiring clear evidence of intention to 
conſtitute them, and admitting only of ſtrict interpretation when con- 
ſtituted,) but they are held to be /7ric71{/ami guris. The intention of the 
donor muſt not only be indubitable, but the reſtrictions will be of no a- 
vail, unleſs that meaning is expreſſed in the proper place, {not gathered 
from particular expreſſions, nor from the general ſcope of the decd), and 
in legal technical language. T hat it was true, even in entails, the will 
of the donor was, in ſome caſes, to receive a liberal interpretation; but 
theſe were only where the matter directed was attributed to the abſolute 
diſpoſal of will by the common law. Thus, in a queſtion, which of 
two claimants ſhould take the ſucceſſion, a liberal interpretation of the 
will of the entailer would very properly direct the determination. 


The deſtination to the purſuer in the entailer's marriage- contract, was 


mentioned as an argument, to ſhow, that there could not, zu bona fide, 
have been any intention to fetter him; and the omiſſion of his name in 
the reſtraining clauſes, was urged to prove, that this muſt have N 
been the caſe. The deciſions cf Hepburn of Keith and Sinclair of Car 

lowrie were quoted, as aſcertaining the diſtinctions in conſiruing entails 
which the purſuer contended for; and thoſe of Lellic and Balfour were 
urged as directly in point, ſince there could be no doubt of the inten- 


tion of the entailer, in both theſe caſes, to impoſe the reſt raints on the 
diiponce; 
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diſponee; and yet that intention was diſregarded. As to the objection, 
that the caſe of Balfour was decided on a queſtion with creditors, it was 
obſerved, that this circumſtance made no difference 1n point of law, 
ſince it was only in right of the diſponee that the creditors could 
claim; and, in all caſes like the preſent, the favour due to creditors 
muſt operate againſt entails as much as if creditors were actually liti- 
gating. The interlocutor of the court was as follows: 


, The Lords find, that, in reſpect it appears from ſeveral clauſes in 
the entail executed by the purſuer's father, that the purſuer is 
comprehended under the deſcription and deſignation of Heir of 
Entail, he is thereby ſubjected to the limitations and reſtrictions 
of the 2220 entail; and therefore ſuſtain the defences, and aſſoil- 
zie, and decern.“ | 


. 


Reverſed on appeal. 


NM B. The account of this decifion i is taken only from the appeal caſes. 


NOTE 


NOTE OF CASES APPEALED. 


— 


Page 221. Sir Thomas Burnet againſt Burnets. 


ed 30. 1766. 
 RDERED and 6 That the appeal be diſmiſſed, and that 
the interlocutor complained of be affirmed. And it is farther 
ordered, that the appellant do pay to the 9 L. 80 colts, in re- 
ſpect of the ſaid — | 


Tag 207. Rannie, Kc. againſt Pringle, 


January 29. NOM 

RDrRID and adjudged, That ſo much of the interlocutor of the 

25th of February 1765, as ſuſtains the reaſons of reduction of 
| the heritable bond for L. 1000 Sterling, granted by Mark Pringle de- 
ceaſed, to Mark Pringle his youngeſt ſon, as being granted on death- 
bed; as alſo, of the firſt codicile in queſtion ſubjoined to the laſt will 
of the ſaid deceaſed Mark Pringle, as being a deed of a teſtamentary 
nature, be, and the ſame is hereby reverſed. | 


Page 267. Baird and others, creditors, of Primroſe, againſt Neil Earl 
of — | 
April 3. 1767. 
RDERED and adjudged, That the appeal be diſmiſſed this houſe, 
and the interlocutors therein complained of be hereby affirmed. 


Page 260, Earl and Lady Fife againſt Sir John Sinclair, 


April 6. 1767. 
4 RDERED and adjudged, That the appeal be diſmiſſed, and the in- 
terlocutors complained of be allirmed, | 


mm 98. Peters againſt Spiers. 


December 18. 1767. 
RBBRED and adjudged. That the appeal be diſmiſſed this houſe, 
and the interlocutors therein complained of be hereby affirmed. 


Page 126. Douglas of Bridgeton againſt Reid of Logie. 


| February 23. 1768. 
T appearing to this houſe, that the retour of the ſervices of Thomas 
8 to his father Alexander Sormonth, was in the mm 
5 E 0 
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of the ſherif-clerk, and clerk to the meeting of freeholders, in the 
morning of the day of the meeting; that it was then caſually loſt; thar 
an extract could not be got of the retour during the fitting of the meet- 
ing; and, that an extract of the retour was produced to the court of 
ſeſſion, and appeared to he truly recited in the conveyance to the ap- 
pellant. Ordered and adjudged, That the interlacutors therein com- 
plained of be hereby reverſed. 


Page 66, Baillie againſt Tennant, 


March 26. 1770. 

RDERED and adjudged, That the interlocutors complained of be 
reverſed ; and it is declared, that John Chatto is preferable, and 
intitled to be ſerved heir of proviſion to the deceaſed Mr William Wal- 
ker, under the ſettlement made by him of his eſtate of Stonypath in 
1752. And it is further ordered, That the objection to the ſervice of 
the ſaid John Chatto be repelled, and the mutual declarators be con- 
Joined, and the ſaid John Chatto aſſoilzied from the proceſs of declara- 
tor at the inſtance of the ſaid William Baillie; and that the court of 
ſeſſion do find, in terms of the declarator ar the inſtance of Agnes Fen- 
nant, mother of the ſaid John Chatto, againſt the faid William Baillie. 
And it is further ordered, That the ſaid court of ſeſſion do give all ne- 
ceſſary and proper directions for carrying this judgment into execution. 


Page 189. Macdonalds againſt. Butler. 


April . 1770. 
'RDEeRED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed, 


Page 194 and 198. M*Kinnon againſt Sir James Macdonald. 


February 25.1771. 
RDpeRED and 81 That the appeal be diſmiſſed, and that 
the interlocutors therein CE of be, and the ſame are 
| hereby affirmed. | 


Page 384. Sinclair againſt Frazer, 


March 4. 1771. 

T is declared, that the judgment of the ſupreme court of Jamaica 

ought to be received as evidence, prima face, of the debt; and that 

it lies upon the defendant to impeach the juſtice thereof, or to ſhow the 

ſame to have been irregularly obtained. Ir is therefore ordered and ad- 

Judged, That the ſeveral interlocutors complained of be, and the ſame 
are hereby reverſed, 


Page 
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Page 386, Edmonſtone againſt Edmonſtone. 


April 15. 1771. 
RDERED and adjudged, That the interlocutors complained of be 
hereby reverſed. And it is hereby declared, That the appellant 
being fiar, or diſponee, and not an heir of tai, Zie, ought not, by impli- 
cation from other parts of the deed of entail, to be conſtrued within 
the prohibitory, irritant, and reſolutive clauſes laid only upon the heirs 


.of tailzie, 
Page 185. Lord Halkerton againſt Scott. 


February 3. 1772. 


Ou and adjudged, That the ſeveral interlocutors complained 
| of in the original and croſs appeals be affirmed, with the follow - 


ing variations, viz, in the interlocutor of the Arth July 1769, complain- 
ed of by the crols appeal, after the words, take the fame out from 

the cruives,” to leave out the words, in fiſhing time;' and, inſtead 
thereof, to inſert the words, in times of flood; and, after the words, 
but that it is ſufficient,” to inſert the words, at ſuch times.” And ic 
is further ordered, That the appellant in the original appeal do pay to 
the reſpondents in ſaid appeal L. 100 for their coſts. 


Page 154. and 199. Steel William Wilſon againſt Earl of Home. 


April g. 1772. 
RDERED and adjudged, That the original and croſs appeals be diſ- 
miſſed, and that the ſeveral interlocutors therein complained of 


: be affirmed. 


Page 351. Campbell againſt Haſtie. 


April 14. 1772. 
1 RDERED and adjudged, That the interlocutors complaiged of be 
\ . reverſed. 


Fage 70. Cheap and otheny againſt Aiton and Co, 


December 11. 1 772. 


RDERED and adjudged, That the foreſaid interlocutors of the 4th 


Auguſt 1768, and ſo much of the ſubſequent interlocutors as ad- 
here to the ſame be, and the ſame are hereby reverſed; and, that the 
whole other interlocutors, as well of the Lord Ordinary as of the whole 
Lords of ſeſſion, in ſo far as reſpects the other points in this cauſe be, 

and the ſame are hereby affirmed; reſerving to the reſpondents, - the 
ſaid Aiton and Co. their relief and all claims and demands competent 
to them from, or out of the eſtate of Charles Adair, in the ſaid petition 


of appeal mentioned, 


* 


r 


—_— — 
n Y 

. ——————— — 1 — 

1 ho — 8 2 = —— 


Page 


— 


— 
5 DED 
4 


41 


Page 313. Livipgſton againſt Warrock. 


| April 29. 1773. 
RDERED and adjudged, That the appeal be diſmiſſed, and that the 
interlocutor therein complained of be athrmed. 


Page 147. Coltart againſt Frazer, 


January 28. 1774. 
RonkED and adjudged, That the appeal be dilmiſſed, and that the 
interlocutors therein complained of be athrmed. | 


Page 134. Duke of Roxburgh againſt the Earls of Home and Tan- 
Lerviee. 


Fune 6. 1774. 
RDERED and adjudged, That the interlocutors complained of be 


reverſed, and that the cauſe be remitted back to the court of ſeſ- 
fon in Scotland, to give the proper directions for carrying this judge- 
ment into execution. 
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PURSUERS AND D E FEN D ERS NAMESs mentioned in the faregolag 41 
' ors f 
| | DECISIONS. | 
PursVERs. DerenDetRs. Page. | PuRSUERS» Dzrinpers. Page. 
A Dewar | 5 
Aiton and Co. Cheap and others 150 |Dewar 1 others - 
Aliſon Fairholm and Malcolm 51 Dickſon | er e e, — 
Alves | Alves 363 | Vobie Richardſon 0 
Anderſon Donaldſon 258| Donaldſon Murray 4 
Arbuthnot Arbuthnot 7 Donaldſon | Paul | Iv 
| | : Douglaſs Reid 126 
| B Douglaſs and others; Elphinſton | : 
Baillie Tennant -66| Drummond, &c. ne = 22 
Baillie ERoſs and others 85 Duff n af 
Baird Pagan 245 Puff Bfroddie 353 
Baird Roſeberry (Earl of) 267 Dundaſs oa 
Barr, &c. Carr, &c. 248 335 
Baxter - Crailing pariſh 290] . 
Beverige Bayne 3 Edinburgh magiſtrates 46 
Binning Binning 90 Elgin heritors Troop 8 8 7 
Blackwood Hamilton 1180 Elibank (Lord) Baillie ph 
Blacklock n Kc. 290 Elliot | 8006 2 
Boy d Millar 150 Elliot, &c. Malcolm * 
Britiſh Linen Co. Clerkſon | 238| Ewart 88 g's 
"Brown | Dunfermling heritors 318 * AP 
Bruce Stein 178 Fall F 
Bruce and Co. Beat 2380 Falls | 
Puccleugh (Duke of) Vint | 262 Finlays . others 3 = 
Buccleugh Duke of) Officers of ſtate 321 Finnie Trotter 2 
Buchannan Jamieſon and others x Foggo, & ce. Sect, &e 3 
Buchannan Buchannan 27 | : ng 
Buchanan Clark 83 WES. G 
Buchanan Duncan 33 Carriochs | E 
Buchanan | Duncan 220| Gavin — pw 2 4 
Bullman Galloway (Earl of) 55 |Gibb Leon = 
Burnett Burnets 221 Gibb Gibh © | * 
Burnet Bannerman 253 Gillenders Birwhiſtle 2 
Butler M Donalds 189 Gilmour doc 1 414 
; Glaſgow wrights Croſs 7 | | 
C Glaſzow magiſtrates N Douall : 2 f ö 
+ Caithneſs (Counteſs of) Fife (Earl of, &c.) 101 |Glencairn (Earl of) Kilmarnock magiſtrates I f 
Campbell (Col.) Montgomery 7 | Goodfellow Stirling hammermen 74 | 
Campbell Yates © 226| Gordon (Sir Robert) e e I 
Campbell NI. Neill 246 Gordon —— 11 4 
Campbell Hook Copland 283850 Gordon | Forſyth 183 I 
Carmichael Peter | 38 Gordon (Sir John) 1238 * J 
Chalmers Oliphant 38 Gray Sutherland (Earl of) 241 F 
Chalmers Young 58 Grant ii 274 4 
Chalmers Wilſon 338 Greig Greig + —_ J 
Clark Hope 337 Grierſon 0 Campbell and others 130 ; 
Colquhoun pic (Duke of) 93 
Coltart Frazer 147 H | 
Corrie | ' 204 Haig, Daes, and Co. Campbell 317 
Couts and Co. Callin 346 Halkerton (Lord) Scot 185 
Crawfoord Newall Mitchell 22 Haldane Haldanes 379 
 Culroſs Magiſtrates Dundonald (Earlof) 180 Hamilton Mary de Gares 218 
6 Hamilton Carliſle, &c. 255 
D | Hardie Black 305 
Dalrymple Gordon 193 Hallie Campbell | 351 
Þalziel Lockhart 3 Henderſan Murray 237 
Denham | . Denham 210 * Farquharſon, &c. 267 
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Pussurss. Deresoess. Page. | PuRSUERS. DerkExpzxs. Page. 
H Pringles Veitch 343 
Hill Hunter and others 231 |Pultney Gordon 124 
Hogg and Co. Holden 37 
Howies Wylie 43 R 
Hunter Brown 270 Ralſton Pettigrew 14· 
Rannie and others Pringle 207 
Johnſton Smiths 810 Randal, &c. Innes, &c. 310 
Johnſton and others Hamilton (Duke of) 142 Rankine Ramſay 97 
Inverneſs magiſtrates Duff and others 329 Reid ſupplicant 41 
Ireland Govan 227 | Rollands Rolland 111 
Irving Annandale (M. of) ico] Roriſon Schaw 69 
Roſeberry (Earl of) Baird 30 
* Roxburgh (Duke ot) Hume (Earl of) 134 
Kennet (Lord) 7ri{kine (Lady Frances) 342| Ruſſel Paiſley, &c. 87 
Kelſo Boyds 307 | Ruſſel] Ruſſel | 177 
Kendal and Co. Campbell 259 Rutherfoord Bells 173 
Ker Ker 323 
Kirkpatrick Short 5 8 2 
Scot Grahame, &c. 356 
L Scots Carfraes 8 
Lauderdale (Earl of) Inglis 16|Scrymgeour, &c. Alexander and ſons 172 
Lauder Lauder 23 Sheddan Sproul- Crawford 309 
Lawrie, &c. Spalding 347 | Short Donald 2 
Lawſon and others Thomſon 145 [Sinclair Hamilton 149 
Laycock Clark 113 Sinclair | Fife(E. and Counteſs of) 260 
Leflie Grant Dundaſs 9 Sinclair, &c. Sinclair 319 
Leſlie Grant Gordon 158 Slowan Hawthorn 16 
Leitch Swan 3310 Smith Hamilton M-Gill 307 
Livingſton Warrock 313 [Spence Stevenſon 269 
Loch 5 Home 339 |Spotſwood -Copland 302 
Lockhart Eglinton (Earl of) 295 Stannert Inglis 341 
| | Steill Home (Earl of) 199 
M Stenhouſe Innes, &c. | 18 
M Adam Galloway (Farl of) 247 Stevenſon Grant 109 
MCoull Braidwood 105 [Steven and others Craich and others 152 
M Donald M*Kinnon 198 Stewart M*Farlane, &c. 35 
M*Hargs Campbell 282 Stewart Robertſon 123 
M. Kechnie Wallace ; 275 Stewart Foggo 277 
McKinnon M Donald 194 Stewart Leith 378 
M Kenzie M*-Kenzies 298 Syme Steil 50 
tM<Lauchlan M*Lauchlan 303 Symon M. Donald 236 
M Naughton Wilſon 14 f 
M Pherſon Arrol 281 - | 
M*Leod Nicolſon and others 138 Tait Sligo | 76 
Maitland Barclay Lambert 348 Taylor Aberdeen trades 293 
Malcolm Ramſay 96| Thom Lunn | 350 
Mathieſon Mathieſon 271 Thomſon _ Wright 110 
March (Earl of) Leiſkmans 229 Thorold and others Forreſt and Sinclair 286 
Maxwell Maxwell 92 Torphichen (Lord) Gillon 12 
Miller, &c. Dickſon, &c. 367 | 
Mitchell Adam 291 U 
More and Irwin Steven 225 Urquhart Elibank (Lord) 333 
More Paxton 278 | 
Morton (Earl of) Sommerville 212 W | 
Mowat Edinburgh magiſtrates 25 |Walker Spence, &c. 223 
Mudie Ouchterlony 60 | Wallace, Gardine, & Co. Miller and others 256 
Murdoch Cheſlie 56 Watſons Watſons 244 
Watſon | Johnſton 268 
| N IWtſon Orr 340 
Neilſon, &c. Auſtins 272 Wauchop Hope 121 
| Weemyſs Nea aughton 62 
P Weemyſs Weemyſs, &c, 324 
Park Gib 354 Wukie Wallace 8 
Peat Beg 175 William George Monro 79 
Peters Spiers 98 Wilſon Home (Earl of) 154 
Pewtreſs, &c. Thorold 315 Wright Rannie and others 146 
| Murray $3 5 and others Taylor 129 
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T H E 


DEFENDERS AND PURSUERS Nantes 
going DECISIONS. 


DEFENDERS. 


| A 
Adam 
Aberdeen trades 


Aitchiſon and orhers 


Alexander 

Alves 

Arbuthnot 
 Arbuthnot 

Argyll (Duke of) 
rrot 

Auſtine 

Annandale 5 M. of) 


Baillie 
Baird 
Bannerman 
Bayne 
Beat 
Beg 

Bells 
Binning 
Bir whiltle 
Black 
Boyd 
Braidwood 
Brodie 
Brown 
Buchanan 
Burnets 


Carfrae 
Carhtile 
Campbell 


Campbell and others 


C Campbell 
Campbell 
Campbell 
Carr, &c. 

Cheap and others 
Chellie 

Chalmers 

Clark 

Clark 

Clerkſon 
Copland 
Copland 

Craich and others 
Crailing pariſh 
Croſſe 

Callin 


D 


Denham 
Dickſon, &c. 
Donald X 
. Donaldſon 
Drummond 


Pusu ERS. 


Mitchell 


Taylor 
Finlays 


Scrymgeour, &c. 


Alves 
Arbuthnot 
Gilmour 


Colquhoun 


Macpherſon. 
Nielſon 


Irving and others 


Lord Elibank 
Earl of Roſeberry 
Burnet 


Beveridge 


Bruce and Co. 


Peat 


Rutherfoord 


Binning 
Gillenders 
Hardie 
.Kelfo 


M<Coull 


Duff 
Hunters 
Buchanan 


Burnet 


Scott 


Hamilton 


Haig, Daes, and. Co. 


Grierſon 
Haſtie 


Kendal and co. 


M Hargs 


Barr, &c. 


Aiton and Co. 
Murdoch 

Duff 

Buchanan 
Laycock 

-Britiſh Linen Co. 


Campbell Hook 


Spotſwood 
Stevens and others 
Baxter 


Glaſgow wrights 
Couts and Co. 


Denham 


Miller, &c. 8 


Short 


Anderſon 


Dundas 


mentioned in the fore- 


Page. DerenxDers. PurSUERS. Page. 
291 Duff and others Inverneſs nt 329 
293 Dunfermline heritors Brown 318 

95 Duncan Buchanan 33 
172 Duncan Buchanan 220 
363 Dundas Leſlie Grant 9 

71 Dundonald (Earl of) Culroſs magiſtrates 180 
242 | 21 

93 E 
281 Edinburgh magiſtrates Edinburgh merchants 46 
272 Edinburgh magiſtrates Mowat 25 
106 Eglinton (Earl of) Lockhart 295 

Elibank (Lord) Urquhart 333 
115 Elphinſtone Douglaſs and others 132 

30 Erſkine (Lady hs 6 Kennet 3242 
253 9,1 

31 F 6 

238 Fairholm and Malcolm Aliſon 5t 
175 | Farquharſon, &c. Herriot 2867 

173 Fife (E. of & Counteſs) Caithneſs (Counteſs on 101 

90 Fife (E. of & Counteſs) Sinclair 260 
292 Foggo Stewart 277 

305 Forbes Sir John Gordon 372 
307 | Forreſt and Sinclair Thorold 2286 

105 Forſyth Gordon 1883 
353 Frazer Coltart 147 
270 Frazer Dewar 88 

27 | 

221 G N 
Galloway (Earl of) M/ Adam 247 
Galloway (Earl of) Bullman 55 
365 Gates (Mary de) Hamilton 218 
255 [Gibb Gibb 332 
317 | Gibb Park 334 
130 [Gillon Lord Torphichan 
351 [Gordon Dalrymple 193 
259 | Gordon Leſlie Grant 158 
282 | Gordon Pultney 124 
248 | Gourlay Ewart 104 
170 Govan Ireland 227 

56 Graham, &c. Scott 356 

162 | Grant and others Sir Robert Gordon 3 

83 Grant + Stevenſon 109 
113 |Greig Greig 304 
238 | 

250 H | 
302 | Haldanes "Haldane 379 

152 | Hamilton Blackwood 118 
296 Hamilton (Duke of) Johnſton and others 142 
209 | Hamilton Sinclair 149 
346 Hamilton M<Gill Smith 307 

Hawthorn Slowan 16 
Herron, &c. Blackwood 290 
210 Holden Hog g and Co. 37 
367 Home Loch 339 

19 Home (Earl of) Duke of n 134 
258 Home (tar! of) Steil 199 
335 Home OP of) Wilſon 154 
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DEFENDERS. 


Hope 

Hope 

Hunter 

Hunter and others 


I 
Jamieſon 
Inglis 
Inglis 
Johnſon 
Innes, &c. 
Innes, &c. 


K 
Kennedy 
Kerr 


Kilmarnock magiſtrates 
Kippen and Co. and 


others 


L 
Lambert and others 
Lauder 
Leiſhman 
Leith 
Livingſton 
Lockhart 
Lunn 


M 
M Donalds 
M Donald 
M Donald 
Malcolms 
M Douall 
M“ Kenzies 
M Farlane 
MLaughlan 
M<Kinnon 
M*Naughton 
M. Neil 
Mathieſon 
Maxwell 
Miller, &c. 
Miller and others 
Miller and others 
Mitchell and others 
Monro 
Montgomery, &c. 
Murray 
Murray 
Murray 
Murray, &c. 


N 
Newland heritors 
Nicolſon and others 


O 
Officers of ſtate 
Oliphant 
Orr and others 
Ouchterlony 


| P 
Pagan and others 
Paiſley, &c. 

Paul and others 


X. 


I N D E 
PursSUERS, Page DeFtnDers. 
Clark and others 337 | Paxton 
Wan hop 121 Feter 
Prummond 278 Pettigrew 
Hill 231 Philp 
Porterfield 
| Pringle 
Buchannan 7 
Earl of Lauderdale 16 R 
Stanners 341 Ramſay 
Watſon 268 Ramſay | 
Randal, &c. 310 Rannie and others 
Stenhouſe 18 Reid 
Reid, ſupplicant 
Robertſon 
Garriochs 176 Richardſon 
Kerr 323 Rolland 
Earl of Glencairn 167 | Roleberry (Earl of) 
| Rots and others 
Gavin 327, Ruſſell 
8 
Mait Barclay & others 348 Scot 
Lauder 23 Scot, &c. 
Earl of March 229 Scot 
Stewart 378 Short 
Gibb 78 | Schaw 
Dalziel - 31 | Sinclair 
Thom 350 | Sligow 
Smiths 
| - | Somerville 
Butler 189] Spalding 
M*<Kinnon 194| Spiers 
Symmon 236| Spence, &c. 
Elliot, &c. | 383 Sproul-Crawford 
Glaſgow magiſtrates 328 Stein and others 
M-<Kenzie 298| Steven 
Stewart 35 Steil | 
M<Laughlan 303 | Stevenſon and others 
M Donald 198 [Stirling hammermen 
Wemyſs 62 | Sutherland ( Earl of) 
Campbell 246| Sutherland 
Mathieſon 271 | Swan 
Maxwell 92 
Boyd 150 * 
Wallace Gardine & Co. 256 Taylor 
Dewar 63 Pennant 
Crawford-Newall 22 Thomſon 
William George & Co. 79 Uhorold and others 
Campbell 7 | Troop 
Donaldſon 54| Trotter 
Gordon 216 
Henderſon 237 V 
Pirie 53 Vint and others 
Veitch 
Dickſon 128 W 
M/ Leod 138] Wallace 
Wallace 
Warrock 
Duke of Buccleugh 321 Watſon 
Chalmers 58| Wemyſs 
_ Watſon 340; Wilſon 
Mudie 60| Wilſon 
Wright 
Wylie 
Baird 245 
Ruſſel 87 Yates 
Donaldſon 280 Young and others 


Possukss. Page. 
More 278 
Carmichael 38 
Ralſton 141 
Corrie 204 
Falls 374 
Rannie and others 207 
Malcolm 
Rankine 97 
Wright 146 
Douglaſs 125 

41 
Stewart [23 
Dobie 40 
Rollands 111 
Baird and others 267 
| Baillie 85 
Ruſſcll 177 
Elliot 306 
Foggo, &c. 362 
Ld. Halkerton & others 185 
Kilpatrick 5 
Roriſon 69 
Sinclair, &c. 319 
Tait 76 
Johnſton 81 
Earl of Morton 212 
Laurie, &c. 347 
Peters 98 
Walker 223 
Sheddan 309 
Bruce 178 
More and Irwin 225 
Syme 50 
Spence 269 
Goodfellow 74 
Gray 241 
Grant 274 
Leitch 331 
Wright and others 129 | 
| Baillie 56 
Lawſon and others 145 
Pewtreſs, &c. 315 
Elgin heritors 163 
Finnies 100 
Duke of Bucclengh 262 
Pringles 343 
M*:Kechnie | 
Wilkie 8 
Livingſton 313 
Watſons 244 
Wemyſs 324 
Chalmers 338 
M Na ghton 14 
Thomſon 110 
Howics, &c. 43 
Cam pbell 226 
Chalmers 50 


PRINCIPAL MATTERS contained in the foregoing DEISsTO&Ns. 


/7. B. The Deciſions are quoted by the page and date, and not by the number, as in the 


tion. 


A 

Act of Grace. Vide Priſoner. Page 129. 

Actio quarti minoric. The purchaſer of a houſe 

at a judicial fale, is not intitled to retain 

from the price the premium due to the 

„Edinburgh Inſurance Compfay, though the 
ſubject had been conditioned to be unbur- 
dened of all the deeds of the former pro- 
prietor, and the fact of inſurance was un- 
knowa. Page 1. Buchannan contra Famie- 
fon. Feanuary 16. 1765. 

Actio quanti minoris is excluded by a ſpecial ſti- 
pulation in the articles of fale. Page 333. 
Urquhart contra Lord Elilaul February 8. 
1769. | 

The tenant of a mill has no right to this ac- 
tion, though the proprietor turns great part 
of the aſtricted lands into graſs. Page 16. 
S/wan contra Hawthorn. February 20. 1765. 
and page 338. Chalmers contra Milan. Hel- 
ruary 16. 1769. 5 Ep 

Aajulicatian againſt one inſeſt on a procura- 

tory forme rly executed, cannot compete 


with another proceeding on charges again{t - 


him to enter heir. Page 56. Murgcch con- 

tra Chiſlie. Fanuary 20. 1766. 

If led for behoof both of heir and executor, 
the penalcies are divided according to their 
reſpective intereſts. Page 154 Milſan contra 
Earl of Home. Fanuary 25 1767. Aſſirm- 
ed on appeal. 

Suſtained as a ſecurity, though a ſmall! ſum 
paid after the date ot the ſummons had not 
been allowed for, Page 173 Authcrford 
contra Bells, &c. March 7 1769. 

How long the vouchers of debt ure exigible. 
Lie Grounds and warrants. Page 58. 

Aliment, A father of a baſtard child is lia- 
ble in aliment till the child's age of 14. 
Page 19. Short contra Donald February 21. 
1705. | | 

The widow of an heir to an entailed eſtate is 
not intitled to aliment from her. father-in 
law in poſſeſſion. Page 23. Lauder contra 
Lauder. June 14. 1765 

The widow of an Earl is intitied to aliment 


5G 


former volumes. The method of numbering the Supplement required this varia- 


till the term of payment of her jointure, 
to mournings, and to a ſum of money in 
lieu of a jointure-houſe, though the had 
received a ſeparate aliment in her huſband's 
lifetime which reached to that term, and 
though a jointure-houſe on the eſtate was 
offered her. Page 101. The Counteſs of Caith- 
neſs contra Earl Fife. February 3. 1767. 

Arrears of a pention to a wife not publicly 
acknowledged, how far good againſt credi- 
tors. Yiae Bankrupt. Page 272. 


Alternative option of two terms in a leaſe. 


Vide Tack. Page 241. 

Annualrent. How far due by executors. Page 
244. Watſon contra Watjons. December 12, 
1765. | 

Not = on money retained becauſe of arreſt- 
ment Page 383. Ellict, & contra Mal. on. 
Fanuary 21. 1767 | | 

Arreſtment. Vide Legal diligence. Page 10g. 


B . 

Bankrupt, A diſpoſition to truſtees for bekoof 
of creditors does not hinder creditors not 
acceding from uſing diligence againſt the 
effects. Page 98. Peters contra Hlactburu. 
January 291. 1767 Afſarmed on appeal. 

Truſtees of a perſon inſolvent, but not bank- 
rupt, within the act 1696, are preferable to 
arreſters. Page 340. Fatjon contra Orr. Fe- 
bruary 24 1769. 

A ſimple arreſt by a meſſenger is not impri- 
ſonment, in terms of the at 1696. Page 
300. Elliot contra Scott. March 3. 1768. 


How far a wite's bygone aliment competes | 


with creditors. Page 272. Nein contra 
Auſflins. Novem!ir 21. 1768. 

Baſtard. The mother prefe red to the cuſ- 
tody of a ballard daughter, though pat 
ſeven years of age Page 19. Short contra 
Donald. Februrry 21. 1765. 

Bill ot Exchange tubcribed by two notaries 
without witnelf,s is null, though proot was 
offercd, that the deceaſed debtor had ac- 


knowledged authoriſing the notaries and 
the 
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the juſtneſs of the debt. Page 33. Buch nan 
contra Duncan Fune 27. 1765. Again col- 
lected, page 220. 

An acting partner, by accepting a bill for 
borrowed money under the firm of the 
company, binds the other partners. Page 
63 D-war contra Millar, &:, June 14. 
1766. : | 

Recourſe refuſed on 2 biil payable three days 
after ſight for improper negoriation. Page 
374 Falls contra Porterf:[{ Fune 17 1766. 

Proteſt ſor not acceptance is equal to an intt- 
mated aſſignation, and an order acknow 


ledged is as cath paid Page 327. Gavin 


contra Kippen. Novemier 17. 1768. 

Afton was denied on a bill which had lain 
over 25 years, reference to the acceptor's 
oath being reſerved. Page 62. Weemyſs con- 
tra M* Naughton. Fune 13 1766. 

Reverſe found, the acceptor being dead, and 
the bill having lain over 31 years. Page 92. 
Maxwell contra Maxwell. January 21. 1767. 

Action again denied the ſame day where the 


bill had lain over 39 years. Page 93. Cel. 


qu/ourn contra Duke of Argyle. 

Again, action denied on a proteſted bill which 
had lain over 20 years. Page 323. Carr 

contra Carr. Aus ut 5. 1768. 

Bona Fides cannot be pleaded againſt the hav- 
ing incurred ſtatutory penalties. Page 372. 
Sir John Gordon contra Forbes, February 12. 
1766, 

Knowledge by an indorſee that the vaſue was 
to go to an unlawtul uſe, excludes recourſe 
againſt the indorſer, who ated from com- 
pulſion. Page 281. M Pherſen contra Arrot. 
January 22. 1767. 

Bona fides of the leſſee is not interrupted by 
decree reducing the right of the leſſor, ſo 
as to render him accountable for rents re- 
ceived from ſubteuants. reduction of the 
leaſe itſeif being neceſſary Page 9. Leſlie- 
Grant contra Dundas. February 9. 1765. 

The date of the decree of the court of ſeſ 
ſion, not that of the affirmance by the peers, 
is the period of interruption. 76:2. 

In a like caſe, the Martinmas enſuing the 
judgment adhering co the Ordinary's in- 
terlocutor was made the period for tranſ- 
ferring the rents of the adjudged lands. 
Page 347. Lawrie contra Spalimg. June 
21. 1769, 

Borough royal. Corporations without a feal of 
cauſe. are eſtabliſhed by preſcription. Page 
209. JE” tr of Glaſgow contra Cres. March 
8. 1765. | 

A freeman may be employed to make coffins 
for behoof of an unfreeman acting as an 
undertaker. bd, | 

A watchmaker, a burgeſs of Stirling, is inti- 
tled to exerciſe his trade there, without en- 
tering with the hammermen, although he 

had been admitted burgeſs qua hammer- 
man, and evidence was offered, that every 
watchmaker ſince 1698 had entered with 
that trade. Page 74. Gozdfellow contra 
Hammermen of Stirling July 4. 1766. 

A borough is liable to make good damages 


E. 


done by a mob to a houſe, but not thoſe 
done to its furniture Page 25. Mywat con- 
tra Town of Edinburgh. Fune 19. 1765 Vide 


Community. 


C 

Cantimer, Vide Preſcription, Page 37. 

Cautio uli is /ifli et Futicatum ſolvis When 
both not exigible. Page 238 Linen Company 
contra Clariſon, December 7. 1765. 

Ceſſis honorum. Vile Pritoner. Page 130. 

Clauſes, A duty impoted upon what is ſold 
in the market-place cannot be eluded by 
ſelling elſrwherz, Page 145. Lawfr, &c. 
contra Thoimjn. Auguſt 5. 1768. 

« Eldeſt, or only daughter,” interpreted d 
un ct. vd. Page 271. Mathicſon contra Ma- 
thiefyn. November 20. 1766. 

& Jult and lawſul debts.” include bonds of 
proviſion, Page 350. Thom contra {uin, 
June 28. 1769. | 

Lide Preſumption. Page 66.—Yide Succeſſion, 

Page 221. and 260.—Vide Superior and 
vaſſal.— ide Thirlage. | 

Colliers are liable to be employed at any coal 
poſſeſſed by their maſter, though only a 
tackſman. Page 337. Ciark contra Habe. 
February 11. 1769. | 

Calluſian thown from circumſtances, renders 
a decreet null by exception. Page 183. 
Sir Jobn Gordon contra Forſyth. Fune 22. 
1769. 

Commiſſioners of ſubply. Any private commiſ- 
ſioner may call a meeting when there is 
no conveener. Page 124. Pultney and others 
contra Sir Fobn Gordon, Cc. D:cember 24. 
1757. ö 

Commonty. A diviſion may proceed fo as to 
affect ſervitudes, when there is but one, or 
one and a nominal proprietor. Page 348. 
Barclay Maitland contra Lambert. Fune 28. 
.1769. | 

Vid: Preſumption. Page 142. 

Competent, Action of mails and duties is 
not competent to compete? with a perſon 
producing a ſeifine, and having the benetit 
of a poſſeſſory judgment. Page 247. A. 
e, od Euri of Gall;way. Fanuary 17. 
1770. 

Competent and omitted. Triennial preſcriptio 
of merchants accompts cannot be plead- 
ed after iſſue joined on the furniſhing. Fage 
226. Campbell contra Yates November 13. 
1765. 

Community» A clerk to an incorporation ap- 
pointed for life is intitled to object to an 
aſſiſtant being joined with him, though he 
thereby ſoffers no diminution of 1+jary, 
Page 293. Taylor contra Trades of Aberdeen, 
July 17. 1767. | 

Magiſtrates may alienate the common good 
tor the advantage of the borough. Page 
328. Magilir ite; of Glaſgow contra M*Dowal, 
November 18 1768. E 4 

Lie Mortification Page 46. - 

Confirmation. /;4? Service and confirmation. 
Page 343. 


Conſolidation. Vide Dilto. 


D 


„ 


Deat habe. An heritable bond executed on 
death- bed, in conſequence of reſerved fa- 
culties, reduced. Page 207. Neun e, Oc. 
contra Pringle. February 28. 1765. Reverſed 
on appeal. c 8 

Diligence. Fire, occaſioned by the negligence 
of the tenant, ſubjects him in damages to 
the proprietor. Page 305. Hardie contra 
Bact. March 3. 1768. | 

A tutor found not liable for placing his pu— 
pil's money in a banker's hands, who, al. 
though in good credit at the time, failed 
ſoon after. Page 332. G contra Gibb, Fe- 
bruary 5. 1769. 

Danat on If effectual without acceptance 
expreſs or tacit. Vide Implied condition. 
Page 363. 

If a gift to the huſband on account of an e- 
quitable, but not a legal intereſt in the wife, 
is a donatio inter virum et uxorem. V ide Huſ- 


band and wife. Page 357. | 


Excambion. Vide Runrigg. Page 83. 

Zx-cutor A factor for an executor having 
lodzed money with a banker in his own 
nime, the money was found to belong to 
the executor. Page 51. Aliſan contra Fair- 
holmes, Cc. November 1765. | 


'Þ | 

Fuctor. A political agent is not intitled to re- 
compenſe for trouble without a ſpecial a- 
greement. Page 55. Bu/man contra Earl 
Galloway. Fanuary 16. 1766. 

Factor mult account to the perſon in whoſe 
name his commiſſion. is given, though ac- 
tually employed by another. Page 58. 
Chalmers contra Young, Sc. March 7 1706. 

Factor for an executor. Vide Executor. Page 


fo 

E Vide Death- bed. Page 207. 

Far. Lands being to a father in liferent, 
then to a fon in hferent, and to the heirs- 
male of the ſon in fee; whom failing, te 
the heirs-male of the father; the fee is in 
the father during his life, and afterwards 
in the ſon, Page 246 C.mpbell contra 
M.Niel. Fanuary 14 1766. 


Subjects proceeding from the wife being dif- 


poned by her to herſelf and huſband in con- 
junct fee and liferent, and to the heirs of 
the marriage in fee, the ſee is in the huſ- 
band. Page 268. Watjon contra Fabnſon. 
July 18. 1766. : 
If an eſtate deſtined by marriage contract 
may be fettered by an entail. Vie Homolo- 
gation. Page 298. and vide Entail, Page 386. 
Freign. If the act 3ift of Elizabeth operates 
in Scotland. Vide Uſury. Page 275. 
A judgment of a court martial abroad find- 
ing a Scotſman guilty of murder, is evi- 
dence for awarding an aſſythment in Scot- 
land. Page 282. M*Hargs contra Campbell. 
February 24. 1767. 
Execution ordered for coſts awarded by a fo- 
reign decree in terms of a foreign {tatute. 


Page 113. Laycock contra Clarke. Fuly 22. 
| 1767. . 7 < 
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A foreign decree bearing te have been in /5r9 
_ conten'i2f, has neither the effect of a res ju- 
dicata in Scotland, nor does it intitle the 
claimant under it to throw the onus probandi 
on his adverſary. Page 384. S. nclair contra 
Frazer. July 14. 1768. Reverled as to the 
07:45 probaudi on appeal. 

Arreſters are preferable to afligns under an 
Engliſh commiſſion of bankruptcy. Page 
286. Thomfon and Tabor contra Ferret, &c. 
March 5. 1767. 

The ſame, though the arreſtments were pole- 
rior to the beginning of the competition. 
Page 315 Fuly 14 1768. 

N. B. This laſt determination was diſappro- 
ved of by the court, and the ſpirit of it de- 
parted from in a caſe from Bremen, ſum- 
mer ſeſſion 1776. | 

Parole evidence of a promiſe of payment is 
competent to take off the effect of the Eng- 
lith ſtatute of limitations. Page 104. Zwart 
contra Gmurlay, February 14. 1767. 

Scots triennial preſcript:on operates on debts 
contracted in England, and ſued for in 
Scotland. Vide Preſcription, Page 310. 

Lis pendens in a forefgn court, does not afford 
an exception ag-inlt an action here. Page 
346. Couts and Co. contra Callin, March 8. 
1769. 

Forthcoming A decreet of forthcoming was 
reduced, becuuſe the circumduction of the 
term againſt the arreſtee proceeded on an 
at and commiſſion, in which the blanks 
were not filled up, apd was obtained when 
the proceſs was aſleep. Page 85 Baillie 
contra Roſs, Ge. November 28. 1766, 

Forum coampetens. Vide juriſdiction. ö 

Freeholder. Two retours prior to 168 t, 
each of the half of a piece of land, and 
each for twenty ſhilling old extent, confer 
a freehold qualification. Page 96. Sir M. 


chael Malcalm contra Ramſay, Fanuary 23. 


1767. 

Every voucher of a claimant's title-deeds 
muſt be produced to the court of free- 
holders; nor is jt enough that they are all 
lodged with the fheriff.clerk. Page 126. 
Douglas contra Reid, Fanuary 2. 1768, 
Reverſed upon appeal. | 


Freeholders cannot alter the order of the. roll. 


Page 97. Rank:ne contra Ramſay. January 
23. 1767. 


A declarator, and not a complaint, the re- 


medy tor ſuch alteration. bid. 

The court of ſeflion cannot receive new evi- 
dence from a complainer againſt a judg-. 
ment of the freeholders. Page 123. Stewart 
contra Robertſon. December 19. 1767. 


G 
Gaming. A bill for L. 8, whereof part was 
won at drafts, found null upon the act gth 
Anne, action having been reſerved as to the 


reſt of it, when otherwiſe inſtructed. Page - 


105. M Ccull contra Braid uod. March 5. 
1767. | | 
Glebe, Vide Juriſdition. Page 162. 
Greunds and warrants, A decreet, of ad- 
judication is no more than a legal convey- 
ances 
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ance, and therefore mult be ſupported by 
production of the grounds of debt, though 
polleſſion has followed on it for upwards of 
42 years. Page 58. Ch.hmers contra Oliphant, 
March 5 1760. 
* . of an inſegt ment of annual rent. Vie 
Seiſine. Page 291. 


H | 
Heir and Exzeutir. The executor found liable 
to pay the vidow's aliment till her jointure 


fell due, and her mournings; the heir to 


pay her a ſum of money in lieu of a join- 
ture-houſe. Page 101: þ of Catth. 
ne/5 contra Earl Fife. February 3. 1767. 

Penalties in an adjndicatioa led for behoof 
both of. heir and executor, are divided in 
proportion to their intereſts. Ve Adjudi- 
1 Page 154. 
zlict between heir and executor depending 

on the terms of a ſettlemenr. Page 210. 
Denbam contra Denham. March 8. 1765. 

Heirs-Portianers, The eldeſt ſiſter is intitled 
to the principal} meſſuage as a praccigu uin, 
without owinz recompenſe to the younger 
ſiſters. Page 227 "Trad < coatra Govar, N- 
e aber 14. 1755. 

HAeritulle an Move . A perſonal bond 
before 1641, is not rendered moveable by 
bond of corroboration, or by aſſignation 
after that period. Page 199. See contra 
Earl of Hane. February 22 1765. Aﬀum- 
ed on appeal. 

Heritable and moveable, 9 ad f/cum et re- 
litum, Vide Huſbind and Wite 

Homalogatim. When challenge of an entail 
for Imiting a fee deſtined to the purſuer 
in a coutrat of marriage, is excluded by 
homologation Page 298 Sir Ab xander 
M. K-nzie contra Her I Kenzie. December 
4 1707. | 

Subſequent marriage homologates a marriage. 
contract not ſubſeribed by the wife. Jae 
MMutual- contract. Page 324. 

Hiſbaud aud Wite. 
ct falls under the 7ur mart. Page 204 
ur rie contra Php. February 27 1765. 

The creditor, in a bond bearing interett from 
the date, having died before tie term of 
payment, the hond 1s ſubject to the ju re 
liche, though the narrative bore, that it was 
deitined to a particular perſon. Page 35. 
S':;wvart contra H Fariavs Jul 9. 1765. 

A proviſion to a daughter, payable year and 


day aſter marriage, being adjudged for 


within the year, is heritable as to the huſ- 
band, though not bearing intereſt till the 
term of payment. Page 258 Ander/on con- 
tra Donal 1/51 June 14. 1766. 

What deeds are ex inguiſhed by diſſolution of 
the marriage within year and day. Page 
270. Hunters contra Brown, July 24. 176". 

Wite and widow's aliment. Jide Aliment. 
Page 101. and 272. | 

A wite no. openly acknowledged. is not inti- 
tled to mournings in competition with cre» 
ditors Jide ankrupt. Page 272. 

A wife, by marrying, validates a marriage- 
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contract ſigned by her father and huſband 
only. Vid Mutual contract. Page 324. 

In order to ſave the jus mariti upon the dif. 
ſolation of a marriage within year and day, 
it is not ſufficient that a child be born alive, 
unleſs it alſo be heard cry. Page 40. Debic 
contra Richardſon. Fuly 17. 1765. 

Donation by a wife's relations to the huſband, 
on account of their ſenſe that their com- 
mon father deſigned it, is not ręvokable 
by the wife. Page 357. Fogeo contra Wat. 
fon. December 1. 1769. 

Hypothec. Although cattle are carried of 2a 
farm while ſubject to the hypothec, they 
cannot be vindicated by the landlord, unleſs 
he inſiſts againſt the intromitters within the 
three months to which it is limited. Page 
69. Roriſon contra Shaw Fune 19. 1766. 

If a jus hyþothecae remains on moveables to the 
cedent, who aſſigns them under an irritan- 
cy. Hide Irri itancy Page 115. 


1 

Tinfli:d Canditian. A bond of proviſion to a 
child. bis heirs, ex cutors, aud aſſi us, pay able 
at the death of the granter, is evacuated 
by predeceaſe of the child without heirs, 
of his body. Page 177. R contra RAe. 
| March 10. 1769. 

A gratuitous bond, bearing that it is a bur. 
den on a certain univerſal diſponee, falls 
by revocation of the univerſal ' diſpo'irion. 
Page 295. Luckhart Contra Earl of Es linton. 
July 31. 1767. 

A legacy to à wife, with a deſtination on her 
death to her daughters, falls by her prede- 
ccaling the teſtator. Page 365. Scots contra 
Carfrae. December 13. 1769. 

If a donee dies before he kears of a donation, 
it is in the power of the donor to take it 
from the heirs of the donze who got pol- 
e ſſion of it. Page 363. Alves contra Alves. 
December 13. 1769. 

Inhilii: ion of Teindi. £ de Preſcription. 
16, 

Liter. Conſtituents are liable ſor the debts 
of their inſtitor; but a decree againſt him 
does not prevent the running of the pre- 
ſcription. Page 238. Bruc- contra Beat. 
December 10. 1765. 

frritancy. A perſon bearing a name and arms 
required by the entail of his eſtate, on ſuc- 
cecding to another entailed eſtate, having 
taken the name belonging to it, but not 
the arms, he was allowed to purge this ir- 
ritancy, after declarator brought by a ſub- 
ſticute, though, by purging, he incurred an 
irritancy in the other entatl Page 79 KR 
contra Heure Ah ,jmnder 18. 1706. 


Pa ge 


A truſt-diſpolition by the heir in poſſeſſion, in 


order to attempt reduction of an entail, is 
no irritancy. Page 303 M*Lauchlan contra 
M*Lauchlan. January 29 1768, 

An irritancy declired in a decree to be the 
conſequence of not fullilling a particular 
order of redemption ſpecified, is avoided 
by equivalents Page 331. 
Swan. fFeoruary. 3. 1769. 


Leitch contra 


A conventional irritancy of an aſſignation to 
a leaſe, and to certain moveables, ſtipula- 
ting an ipſo fads voidance, renders it only 
voidable by declarator. Page 115. Lord E- 
libant contra Baillie and others. Fuly 1767. 

And this irritancy gives no right to the ce- 
dents to ſue third perſons for reparation of 
damages done to the ſubjects aſſigned ; but 
.a declarator obtained in the interim will 
have retroſpect ſo as to validate their title. 
bid. | 

Judicial Sale, When the diviſion of the price 
in a judicial fale ought to take place. Page 
118. Blackwood contra Hamilton, &c. Fuly 

31. 1767. | 

A latent roup previous to the bringing of a 

ranking and fale, will not ſupport a poſte- 

rior diſpoſition in implement, ſo as to ſtrike 
the lands out of the ſale. Page 175. Peat 

contra Begg. March 7. 1769. 

Juriſdliction. Court of ſeſſion cannot preſcribe 

regulations to prevent, nor fix penalties 

to puniſh, the occaſioning of damages by 
muirburn to adjoining proprietors. Page 3. 

Sir Robert Gordon contra Grant. January 19. 
1765. 

Whether the court of ſeſſion has power to 
eſtabliſh rules for the government of the 
adminiſtrators of an hoſpital. Page 46. 

Merchant company and trad:s of Edinburgh 


contra Governors of Herriot's hoſpital. Auguſt 


9. 1765. 
Ju riſdicdtion over fiſhings in the Tweed. Jide 
Property. Page 134. 
Juriſdiction of the court of ſeſſion extends to 
libels prima inſtantia. Page 8. Wilkie contra 
Wallace and Co. February 9. 1765. 
Juriſdiction of the court of exchequer, not 
competent to ſtop by injunction, nor re- 
move thither by its authority an action 
brought before the court of ſeſſion againſt 
an officer of the revenue for a treſpaſs com- 
mitted in that character. Page 41. Reid 
ſupplicant. Fuly 19. 1765. 
Juriidiction of the Admiral, is not privative 


upon a claim of damages on account of an 


unlawful ſeizure made at ſea. Page 7. Camp- 
bell contra Montgomerie. February 8. 1765. 
Inferior admirals have no juriſdiction in mer- 
cantile cauſes. Page 317. Dae contra Canp- 
. bell. Fuly 16. 1768. h 
Juriſdiction ot the Lyon Court in the depri- 
vation of meſſengers. Page 250. Lyon King 
* at Arms contra Copland. Fanuary 21. 7661. 
Sentences of Courts Martial, ordering reten- 
tion of ſubſiſtence - money, if not null, are 
at leaſt ſubject to review. Page 274. Grant 
contra Sutherland. November 26. 1766. 
Juriſdifion of juſtices bf Peace extends to 
decerning for graſs-maill.. Page 150. Boyd 
contra Millars. January 24. 1769. 
Juriſdiction of Preſbyteries, does not extend 
to modifying ſchoolmaſters ſalaries. Page 
318. Br:wn contra The Heritors of Dunferm» 
line. Fuly 22 1768. 
Nor can preſbyteries deſign moſs for the uſe 
ol a miniſter. Page 162. Duff contra Chal- 
mers, February 28. 1769. 
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Ju. 2 and jus relictaa Vide Huſband and 
wife. 

Fus Tertii. A perſon not intitled to ſerve, 
cannot ſtop a ſervice, on the ground that 
there isa nearer intitled to ſerve. Page 253. 
Burnet contra Bennerman. February 18. 1766. 

Neither party can plead on a defect in the 
right of the common author. Page 313. Li- 
ving ſion contra Warruch. July 14. 1768. At- 
. firmed on appeal. | 

Tenants on the annexed eſtates are not inti- 
tled to plead in right of the commiſſioners 
on them againſt a removing by authority 
of the exchequer. Page 189. Buttler contra 
M Donalds. Auguſt 7. 1769. Affirmed on 
appeal. 

Fuſtices of Peace. A defence againſt damages 

ſuſtained, though ſeveral offences were in- 
cluded in one information to the jultices, 
.and the proof of the delinquency was not 
taken down in writing, Page 149. Sinclair 
contra Hamilton. Fanuary 17. 1769. 
K 


Kirk. A patron who has a dominium _alile 
within the pariſh, however trifling, is inti- 
tled to the choice of his ſeat, though the 


heritors paid for the building of the church 


according totheir valuations, Page 13. Lord 
Torphichen contra Gillan. February 13. 1765. 


A feat in church is carried by diſpolition of 


lands as part and pertinent. Page 353. 
Duff contra Brodie. June 29. 1769. 
Kirk Beadles intitled to their cuſtomary dues 


at marriages and baptiſms, even from diſ- 


ſentors. Page 31. Beveridge contra Bean, 
Ge. Fune 26. 1765. ü 

Kirk Patrimony. Superiority of a lordſhip 
of erection if in the crown. Page 302. 
Spotiſwood contra Copland. December ig. 


17. 
Kir dhone have no power to ſubject the pa- 


riſhioners in payment of a ſum to the poor 


on proclamation of banns for marriage. 
Vide Kirk beadles. 


Vide Manſe. Page 163. 
L 


Legal Diligence. Poinding may proceed on 
ripe corns. Page 213. Earl of Morton con- 


tra Sommervil. Fune 20. 1765. 


Poinding, though begun during the life, can- 


not be compleated after the death of the 
debtor. lid. | 
Poinding by an indorſer in name of an in- 


dorſee, knowing him to be dead, is null, 
and not even capable to afford retention. 


Page 277. Stewart contra Faggo. December 
2. 1766. | 

Poinding cannot proceed in the name of an 
align on horning raiſed by the cedent Page 
362. Taggo, Ge. contra Scott, ©c. December 
7- 1769 

Poinding is inept where the good; had been 
arrelted, and a warrant to roup awarded 
in the forthcoming. Page ioy. . Stephenſon 
contra Grant, June 27. 1707. 

Letters of open doors are not neceſſary 
where a poinding can be executed by open- 
ing an entry without violence, Page 152. 

Stephen 
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Stephen, &c. contra Craich, Tc. Fanuary 25. 
1769. 

A een and arreſtment on a proceſs 

for rents after an inchoated diligence is in- 
ept, except as to the hy pothec. Page 212. 

Earl of Morton contra Sommervil. Func 20. 
1765. „ 

Lagllis. Import of a proviſion in full of le- 
gitim, the grantee continuing a bairn in the 
houſe. Page 269. Spence contra Siephenſon. 
July 19. 1766. | 

Diſcharge of the legitim makes it accreſce to 

the heir, but does not affect the ſucceſſion 
of the dead's part. Page 319. Sinclair con- 

tra Sinclair. July 29. 1768. 

Letter of Credit. Intimation of advances is not 
neceſſary to give recourſe on the eee 
of a letter of credit. Page 255. Hamilton 
contra Carhle, &c. June 13. 1766. 

Lis Alibi pendens. Vide Foreign Page 346. 

Litigicus alienation judieti mutandi cauſa ſacta, 
not always reprobated. Jide Commonty. 
Page 348. 

Logas poenitentiac. A bargain is not compleated 
by offers in writing, till there is an explicit 
acceptance. Page 256. Wallace, &c. contra 
Millar, &c. June 13. 1766. 

Locus poenitentiae in a ſale of lands, is not bar- 
red by an informal writing. Yide Sale. Page 


O9. 

AE of bad character for the laſt three 
years, is a defence againſt an action of da- 
mages for breach of promiſe of marriage. 
Page 110. Thomfſencontra Wright, No date. 


'M 

Mandate. Vide Factor, page 58. Proof, page 
60. and Society, page 170. | 

* The miniſter of a royal borough with 
a land ward pariſh, has no claim for a manſe 
on the ſtatute 1663. Page 63. Heritors of 
the pariſh of Elgin contra Troup. February 28. 
1769. ; 

Marriege. Evidence by one witneſs of an ex 
parte verbal acknowledgement of a perſon 
ſince deceaſed, though joined with written 

ones, not holograph, nor ſubſcribed before 


witneſſes, does not conſtitute a marriage, 


Page 81. Fohnſion contra Smiths. November 


18. 1766. | 
Mortification. Whether the governors of an 


hoſpital may feu the hoſpital-lands. Page 


46. Merchant company, &c. of Edinburgh con- 
tra The Governor: of Herriet's hoſpital. Auguſt 
1765. | 
* Cutrads A woman marrying without 
a contract, has a right of retention of her 
dower in lieu of her legal proviſions. Page 
204. Corrie contra Philip. February 27. 1765. 
Marriage-contrac&t, though not ſigned by the 
wife, may bind her and her ifſue. Page 324. 
Weemyſs, &c. contra Weemyſs. November 16. 
A ſhip maſter has no power to alter the deſti- 
nation of his ſhip, becauſe diſappointed of 
the cargo for which ſhe was freighted. Page 
172. Scrimgeour contra Alexander. March 


2, 1769. 
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Nautae, caupones, &c, A carrier found liable 
on the edict Page 358. Manners contra 
Stewart. December 2. 1769. 
Nobile officium of the court of ſeſſion. Yide Jy. 
riſdiction. Page 3. and 46. - 


P 
Pa@um illicituam. Bond of annuity to a woman 
living in adultery with the granter, is null. 
Page 218. Sir William Hamilton contra De 
Cares. Fune 26. 1765. Eo 
Bond of annuity to the child of ſuch a wo- 
man, though the offspring of adultery, is 
valid. Did. | | 
The foreign merchant has action for the price 
of contraband goods. Page 225. Irving con. 
tra Stephen. November 13. 1765. 
Combination for keeping up certain rates of 
wages under whatever colour, is unlawful, 
Page 246. Barr, &c. contra Carr, &c. Ja- 
Nuary 21. 1766. 


Parent and child, A right taken to a child by 


a father, may be diſcharged by him. id: 
Preſumption. Page 236. 

Planting and encloſing. The act 1661, cap. 41. 
reſpecting the expence of incloſing marches, 
is perpetual. 'Page 359. Riddle contra Mar- 
quis of Taweeddale. December 5. 1769. 


Periculum between proprietor and tenant. /;Je 


Diligence. Page zoß. 

Perfinal and real. The deads of an heir ſerv 
ed, though a nearer be in ſpe, affect the 
eltate. Page 194. M*Kinnon contra M. Do- 
. nald. — Page 198. M*Dona/d contra 

nnen, February 15. 1765. Affirmed on 

appeal. 5 


A diſpoſition with the burden of the diſpo- 


ner's debts in general, and referring to an 
heritable bond of the ſame date granted by 
the diſponee for ſecurity of the debts, men- 
tioning the names of the creditors, but not 
the ſums due to them. — The debts not a 
real burden. Page 18. Stenhouſe contra 
Inne and Black. February 21. 1765. | 


Perſonal and Tranſmiſſible. An annuity aſſigned 


to a huſband in a contract of marriage tranſ- 
mits to his heirs, though heirs are not men- 
tioned. Vide Preſumption. Page 138. 

Poor are a burden on the pariſh where they 
reſide for the laſt three years. Page 296. 
Baxter contra Pariſh of Crailing. Auguft 7. 
1767. 

Precepts for victual. If probative and indorſ- 
able queſtioned, but not expreſsly decided. 

Page 281. M. Pherſon contra Arrot. January 
22. 1767. | 

Preſcription. If immemorial poſſeſſion confers, 
without any other title, a right to a toll. or 
cuſtom. Page 342. Lord Kennet contra Lady 
Francis Erſkine. March 1. 1769. 

Incorporated powers are conferred by imme- 
morial poſſeſſion. Vide Boroughs royal. Page 
209. 

Forty years poſſeſſion upon an adjudication, 
adds no ſort of force to it, ſo as to ſuper- 


ſede 


„ 2 


ſede productionof its grounds. Yide Grounds 

and warrants. Page 58. 

Precept of clare conſtat from a wrong ſuperior 
in favour of the heir of line having right, 
is a title for E a real right to the 
ſobjects. Page 367. Millar contra Dickſon. 
February 7. 1766. 

An erroneous tenure of lands becomes good 
by preſcription, though the vaſſal had not 

diſcharged the burdens of it. Page 321. 
Dule of Buccleugh contra Officers of State. Au- 
guſt 5. 1768. 

A perſon, though he holds an entailed eſtate 
aleng with another, entailed only as acgui- 
renda or acquiſita by the entailer, preſcribes 

an immunity from the prohibition to alter 
the deſtinatian of . that other by holding it 
in fee. ſimple. 158. Leſley. Grant contra Gor- 
don o Cabairdie. Fanuary 25. 1769. 

Preſcription of a real right to Teinds, is not 
interrupted by an inhibition of teind. Page 


16. Earl of Lauderdale contra Inglis. February 


20. 1765. 

"Preſcription is interrupted by a proceſs. on 
inept titles. Page 199. Stzce/ contra Earl of 
Home. February 22. 1765. 

A general ſubmiſſion, aided by documents of 
the claims produced to the arbiters, is an 
interruption to the preſcription of ſuch 
claims. Page 27. Buchanan contra Buchanan. 

Fiune 19. 1765. BE . 

Septennial preſcription. A letter, promiſing 
to ſee one paid” a debt contracted by an- 
other, and offering any further ſecurity 

«requiſite, does not ſuffer the ſeptennial pre- 
ſcription. Page 37. Hogg, &c. contra 

Haldin. July 9. 1765. ü 

Triennial preſcription, if pleadable after iſſue 
joined. Vide Competent and omitted, 
Page 226. N i 

Not prevented with reſpect to conſtituents by 
decree againſt their inſtitor. Page 238. 

Bruce contra Beat. December 10. 1765. 

What writing ſufficient to bar it. Page 54. 

Donaldſon contra Murray. January 15. 1766. 

Takes place on debts contradted by a Scotſ- 
man in England, if claimed in Scotland. 

Vide Foreign. Page 3 10. 

Preſcription ot bills. Vide Bill of exchange. 

Preſumption. Term, heir, preſumed, from 
the intention of the ſettler, to ſignify only 
heir of the body. Page 66. Baillie contra 
Tenant. Fune 17. 1766. Reverſed on ap- 
. peal. | | ; 

Bond of proviſion, with power to alter, is 

inſufficient againſt a poſterior gratuitous 
diſponee in all the ſubjects of the granter 
conveyed /peciatim, with warrandice from 
fact and deed. Page 5. Airipatrick contra 
Short. February 7. 1765. 

'A right taken in name of children by-a fa- 
ther, may be diſcharged by him in their 
minority. Page 236. Symon contra M Do- 
nald. November 20. 1765. 

A baron, by feuing out his barony with ba- 
ron bailie powers, confers not the privilege 
of appointing any officers of the barony 
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not ſpecially granted in the right. Page 
167. Earl of Gl:ncairn contra Magiſtrates of 
Kilmarnack. March 1. 1769. 

Poſſeſſion of an uncultivated muir by paſtu- 
rage and caſting feal and divot, under a 
title of part and pertinent, infers a right of 
common property. Page 142. Fohnſton, &c. 
contra Duke of Hamilton, Fuly 30. 1768. 

An annuity aſſigned to a huſband in a con- 
tract of marriage, tranſmits to his heirs, 
tho” heirs are not mentioned. Vide Perſonal 
and tranſmiſſible, Page 138. 

Debitor non praeſumiture donare, applies to pro- 
viſions to children endowed formerly. Page 
271. Matbieſan contra Mathisſon. November 
20. 1766. alſo, page 304. Greig contra Greig. 
February 19, 1768. : | 

Bills of exchange, when preſumed paid. Vide 


Bill of exchange. 


Priſoner. One in priſon ſor a fine, damages, 
and expences, ex delicto, not intitled to the 
act of grace. Page 129. Wright, &c. contra 
Taslor. February 24. 1768. 

An officer of the navy is not obliged to aſſign 
his half. pay on a cſio bonorum. Page 130. 
Grierſon contra Campbell, &c. March 5. 
1768. 


Proceſt. After a ſummons had been called, 


and proteſtation put up, the returning of 
the ſummons, with a new execution, betore 
the days of compearance were elapſed, is 
not irregular, Page 189. Butter contra 
M*Donalds. Auguſt 7. 1769. 

Promiſſory Note. Recourſe was ſuſtained 
againſt the indorſer of a promiſſory note, 
though the RriAneſs of negotiation on bills 
was not obſerved. Page 292. Gzllenders con- 
tra Biraubiſtie. Fuly 17. 1766. 

Arreſter on a debt of the original creditor 
was preferred to the indorſee. Page 278. 
More contra Paxton. December g. 1706. 

Proof. Parole-evidence is competent to prove, 
that an heritable bond, bearing to be one- 
rous, and adjudged by an onerous creditor, 
was granted gratuitouſly, and contrary to 
the act 1621. Page 78. Gi46 contra Living- 
flon. July 25. 1766, 

Parole-evidence competent to prove, that a 
conveyance of a real right was in truſt. 
Page 242. Gilmour contra Arbuthnot. Decem- 
ber 11. 1765. 

A written contract is not ſuppliable by parole- 
evidence. Page 259. Kandel and Co. contra 
Campbell. une 18. 1766. 


A mandator being dead, evidence by witneſſes 


was admitted, to prove, from his acknow-. 


ledgment, and from other circumſtances, 


that he had authoriſed verbally the pur- 
chaſe of an heritable ſubject, Page 60. 
Mocdie contra Auchterlonie, une 13. 1766. 

The refuſal of acceſs to the debtor's houle to 
a meſſenger in executing a caption, and 
the not finding him on breaking it open, is 
not evidence of abſconding within the act 
1696. Page 95. Findlays contra Alchiſon, 
& c. January 21. 1767. 

Acceſſion to a truſt-deed, how proved. Page 

. 267. 
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267. Herrist contra Farqubarſon. June 27. 
1766. 
Circumſtances which prove, that money lod- 


ged with a bankrupt by a factor in his own - 


name, was the property of his conſtituent. 
Page 51. Alifon contra Fairbelmes. November 
1765. 8 

Circurgſtances which prove the un lam exiſt · 
ence of a diſpoſition of heritage. Page 278. 
Drummond contra Hunter. December 17. 1 166. 

Proof of marriage. Jide Marriage. Page 81. 

A ſentence of depoſition of a miniſter, if on- 
ly ſigned by the preſbytery-clerk, is not e- 
vidence to free the heritors from paying 
him ſtipend. Page 128. Dick/5n contra The 
Heritors of Newlands. February 6. 1768. 

Foreign decree, proof of murder ad civilem e/- 
fetum. Vide Foreign. Page 282. 

Property. May a right of hypothec be attend- 
ed with ſtronger effects than a right of pro- 

: perty. Page 223. Walker contra Carfrae. 
November 13. 1765. 

A draw-kiln for lime may be built near a 
high - road, and near the houſe of an ad- 
joining proprietor without his being intitled 
to object. Page 88. Dewar contra Frazer. 
Fanuary 20. 1767. 

A falmond- fiſhing in the river Tweed poſſeſſed 
. Jointly by a Scots and Engliſh heritor, whe- 
ther ſubje& to the regulations of the act 

1696, . 33. and the cogniſance of the 
court of ſeſſion. Page 134. Duke of Reox-+ 
Burgh contra Earls of Home and Tankeruill:. 
Fune 29. 1768. Appealed, and interlocutors 

_ reverſed, | 

A ſuperior heritor muſt not, by extending a 
rivulet over his grounds, divert it from re- 

turning to its courſe, Page 307. Les con- 


* 


tra Boyds. July 1. 1768. 


One muſt not uſe one's property ſo as to waſte 


or deſtroy any thing belonging to one's 
neighbour. Page 141. Ra{/for contra Pettic- 
grew. Fuly 29. 1768. | 


Is the ſea · ſnore capable of property? Yide Res 


communes. Page 180. 

| Proviſions to children. A proviſion to a young- 
er ſon interpreted liberally, according to 

the general purpoſe of the granter's ſettle - 

ment. Page 71. Arbuthnot contra Arbulbnot. 
Fune 25. 1766. 4 | 

Proviſions to children in a ſettlement, though 
payment be poſtponed to the extinction of a 
liferent, deſcend to their children, though 
heirs be not mentioned. Page 90. Binning 
contra Binning. Fanuary 21. 1707. Vide Pre- 

© ſumption. Page 271. 

Public officer. Exciſe officer and conſtable ſub- 
jected to damages for diſtraining for a fine 
impoſed on account of vending ſpirits with- 
out licence, becauſe they proceeded infor- 
mally, and without a warrant from the juſti- 
ces that decreed the fine. Page 149. Sinclair 
contra Hamilton. January 17. 1769. 

Clerk of the bills, when liable for — in- 
ſufficient cautioners in ſuſpenſions. Page 
341. Stanners contra Inaglis. March 1. 1769. 

Schoolmaſter is not ſummarily removeable by 
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the council of a royal borough, even on 
juſt cauſe. Page 351. Haſlie contra Camp. 
bell. June 29. 1769. Reverſed on appeal, 


Qualiſſed oath, Intromiſſion with the effects of 
a defunct being reſerred to his relict's oath, 
ſhe acknowledged the fact, but added, that 
he gave her them in a compliment; this 
quality was found intrinſic. Page 43. Hwies 
contra Wylie,” 


R | 
Ranking and falz. Vide Judicial fale. Pages 
„ 3 
Removing. Warning to remove muſt be given 
40 days before the Whitſunday that pro- 
ceeds the term which correſponds to the 
firſt term of entry to any part of a ſubje&t 
let in cu uulo. Page 14. M*Naughton contra 
Wilſon. February 14. 1765. 
The formalities of warning required by 1555, 
are not neceſſary in urbane tenements. Due 
notice is ſufficient. Page 76. Tit contra 
Sligo. July 23. 1766. ww Sa 
Nor do they apply to coal-works. Page 121. 
Wauchope contra Hope. December 15. 1767. 
Recompenſe. A ranſomer is intitled to an al- 
lowance in ſelatium. Page 339. Loch contra 
Home. February. 16. 1769. | 
Recompelſe, if due for a praecipuum of an 
heir-portioner. Vide Heir-portioner, Page 
227. | | 
Reduction. Vide Forthcoming. Page 85. 
Reparation. Evidence to found aſſythment. Vid. 
Foreign. Page 282. | 
Reparation of damages by fire. Yide Diligence. 
Page 305. | 
Title to claim reparation. Vid? Irritancy. Page 


115. 
Reprofntation: Heir of proviſion is only liable 
in valorem, Page 267. Baird, &c. contra 
Earl of Rofeberry. Fuly 16. 1760. TE 
Res communes. Lands within ſea-mark, if cap- 
able of property. Page 185 Town of Culroſẽ 
contra Earl of Dundonald. Fune 15. 1769. 


Nes judicata. If a court determines upon one 


round, when ſeveral are offered, and fig- 
nifies it is therefore unneceflary to examine 

the reſt; a reverſal of their judgment is a 
res judicata of the general iſſue between the 
parties. Page 132. Dcuglas, &c. contra .. 
phinſ/ton, March 10. 1768, 

Retention is competent on a wife's dower for 
her legal proviſions. Vide Huſband and 
wife. Page 204. a 

Is excluded by mala fides. Vide Legal diligence. 
Page 277. | | 

Runrigg. When the parcels of land interſperſ- 
ed extend to 13 acres each, the at 1695 
has not place. Page 83. Buchannan contta 

\ Clark. November 21. 1766. 


8 : s © 
Sale. Judicial. Vide Judicial ſale. 
Vide alſo adtio quarts uinoris. 
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A purpoſe of ceſis fort intra biduum, on the 
part -of the purchaſer, prevents the pro- 
-perty being transferred by the ſale. Page 
22. Crawford-Newal contra Mitchell, Febru- 
ary 27. 1765. 

The property of a depoſit (cattle at graſs- 
male) is transferred to the bona fide purcha- 

- ſer buying from the depoſitary. Page 223. 


Walker contra Carfrae. November 13. 1705. 


Goods ſold for a particular purpoſe (ale to be 
ſent to the Weſt Indies) mutt be upheld by 
the vender to be fit for it. Page 245. Baird 
contra Pagan. December 14. 1755. 

Sale, when compleated by offers in writing. 
Page 256. Wallace, &c. contra Millar. June 
13. 1766. 
An Tbligadon for the price transfers the pro- 
perty ſold as much as actual delivery of the 
money. Page 290. Blaci/ork contra Goldie. 


June 13. 1767. 


Sale of lands may be reſiled from, though a 


minute of agreement is holograph of one, 
and ſigned by both parties before witneſſes, 
if not written on ſtamped paper, and the 
witneſſes deſigned. Page 309. Sheddan con- 
tra Crawford. Fuly 6. 1768. 

Salmon. fiſhing on the Tweed. Vide Property. 
Page 134. | 

Conſtruction of cruives and cruive-dykes. Page 

185, 'Lord Halkerton, Ic. contra Scott. July 
4. 1765, Appealed, and ſome variations 
made. 

Schools. Vide Juriſdiction. Page 318. 

Seiſine. An unexecuted precept of ſeiſine of 
the property cannot be aſſigned by the diſ- 
ponee to warrant an infeftment and right 
of annualrent. Page 291. Mitchel contra 
Adam. July 16. 1767. 

Serrice and confirmation. General ſervice by 
an eldeſt ſon tanquam legittimus et propinguior 
haeres to his father, a diſponee not infeft, 
carries the perſonal right, though deviſed 
to the heirs-male of the diſponee. Page 
379. Huldane contra Haldanes, November 27. 
1766. 

Incurring a paſſive title by intromiſſion veſts 
moveables in' the neareſt of kin without 
confirmation. Page 343. Pringles contra 
Veitch. March 7. 1769. 

Bur their being debtor to the defunct does not 
veſt the debt. /hid. 

Society. Perſons engaged in a joint adven- 
ture are not as in a copartnery bound by 
the actings of the different perſons engaged. 
Page 280. Donaldſan contra Paul, Cc. De- 
ce mber 29. 1766. | 

A copartnery is bound to- the conſequences 
of a commiſſion. executed after diſſolution 
by death of a partner. Page 170. Aiton, 
Sc. contra Cheap, Cc. March 2. 1769. Re- 
verſed on appeal. | 

Statutory penalties, if avoided by bona fides. 
Vide Bona et mala fides. Page 372. 

Stiilicide, Where there are two eavedrops, 


18 inches muſt be left between buildings in 


boroughs, and 9 inches where there is on- 
ly one. Page 176. Garrioch: contra Kennedy, 
March 7. 1769. 

Succeſſion. Actual heir has acceſs to ſerve, 
though a nearer be poſſible, and his deeds, 
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during b9na fide poſſeſſion, affect the eſtate. 
Page 194. M* Kinnm contra M Donall. Feb. 
ruary 15. 1755. and page 198. M*Donal4 
contra M*KXinn-m, Affirmed on appeal. 
If the term heirs or aſſignees whatever, in deeds 
for creating freehold qualifications to the 
heir alioqui ſucceſſurus, is to be interpreted in 
favour of the heirs of the inveſtiture. Page 
221. Sir Thomas Burnet contra Burnett. June. 
28. 1765. Affirmed, with coſts, on appeal. 
Neareſt heir male of line whatſoever, imports 
neareſt heir-male, though not heir of line. 
Page 260. Sir Fohn Sinclair contra Counteſs 
of Fife. Fune 24. 1766. Affirmed on appeal. 
A diſcharge of legitim, and of all claims, 


good will excepted, does not cut off ſucceſ- 


ſion to the dead's part. Yide Legitim. Page 


319. 

A diſcharge, however, of all that could be 
claimed through a father's death, under- 
ſtood to have this effect. Y;de Huſband and 
wife. Page 357. 


Superior and vaſſal. A clauſe in a charter, 


obliging the vaſſal, if he thould incline to 
ſell, to make the firſt offer to the ſuperior at 
a certain price, does not fall under act 2oth 


George II. Page 106. Irvine, &c. contra 


Marquis of Aununlale. March 6. 1765. 
Although it was provided that payment of 


the feu-duty ſhould ſuffice pro omni alis nere 


cijuſlibet haeredis vel aſſignati, the court found 
ſingular ſucceſſors liable in the full year's 
rent at entering. Page 329. Magiſtrate; of 
Inverneſs contra Duff. February 2. 1769. 
The heir of one who ſells with procuratory 
and precept is not bound to enter, hut the 
purchaſer who had preferred the baſe hold. 
ing. Page 335. Dundas contra Druminond. 
February 10. 1769. 
T 


Tak. A ſpecific ſum being allowed a 1-Tee 


tor pairs, unanimouſly found, that no 
particular account of the expences is exi- 
gible if the repairs are properly executed. 
Page 31. Dal/zi:{ contra Lockbart. June 25. 
1765. 

An option of two terms in a leaſe, when un- 
der ſtood to be made. Page 241. Gray con- 
tra Earl of Sutherland. December 11, 1765. 

Tenant's oath in a judicial rental, bearing, 
that he had a leaſe for 19 years, will not 
create a tack for that period. Page 398. 
Stewart contra Leith. November 25. 1766. 

Tacks to commence at the expiry of current 
tacks, are not good againſt creditors infeft 
before it arrives. Page 356. Set contra 
Graham, Gc. November 30 1769. 

Tacks granted by a perſon whole liferent in- 
teftment was limited to a certain ſum), found 
good, notwithſtanding the lands yielded a 
greater rent than the ſum to which the 
right had been reſtricted. Page 53. Pirie 
contra Murray. January 14. 1766 

Heritor may fearch tor coal nowwithſtanding 
the lands were let without any reſervation 
to that effect. Page 307. Smith contra Ha. 
milton M Gill. Fune 21. 1768. 

Tack of teinds. ' Vacit. relocation on a ſuh- 
tack is not interrupted by citation on an 
action for the free teind. Page 229. Earl 
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